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CLERI< DISTRICT COURT 
rL~6fJ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY Of KOOTENAI 
LAKELAND TRUE V ALUE HARDWARE, 
L.L.C., 
Plaintiff, 
VS. 
THE HARTFORD FIRE INSURANCE 
COMPANY, a Connecticut Corporation, 
Defendant. 
Case No: CV -08-7069 
REPL Y TO OBJECTION TO MOTION 
TO RECONSIDER 
Lakeland's Continuing Objection to Consideration of the Bad Faith Delay in Payment 
Claim. 
If a party fails to object to the consideration of matters outside the scope of summary 
judgment, then that party cannot complain about those matters being considered. Therefore, 
Lakeland will continue to object to the consideration of the delay in payment claim on summary 
judgment. 
Once again, Hartford has been directly asked to point to the record where Hartford has 
made any attempt to explain the delay in paying according to the calculations of its accountants. 
Once again Hartford has not done so. If Hartford cannot point it out here, Hartford will not be 
able to do so for the AppelJate Court. 
REPLY TO OBJECTION TO MOnON TO RECONSIDER - 1 
---· _____ __.T 
....... ...., -"'Y-'III"'TIT 
""'Tn !C'n nT 0:7 2:UUl 
Dan Harper establishes that the Hartford's accountants not only had what they needed to 
calculate the regular payments to Lakeland, those accountants did calculate those 
payments. The adjusters then just refused to make payments and whether or not that was 
reasonable is a question of fact for the jury, 
Hartford goes on for several pages regarding how Dan Harper cannot testify about the 
adjuster'S actions. Dan Harper does not have to testify about the adjuster's actions, just the 
accountants. If the accountants take the position that they did not have enough infonnation to 
calculate the payments, the only witness who can rebut that is Dan Harper. 
Then, beginning on page 10, Hartford attempts to make some explanation for what the 
accountants were missing, which is of course, argument and not evidence. An affidavit from an 
accountant explaining what was missing and how that missing infonnation prevented the 
accountants from calculating the regular payments would be evidence. Hartford cites to a letter 
from the accountants to the undersigned asking for infonnation but that letter does not indicate 
that the accountants were unable to calculate the regular payments. The accountants did 
calculate the payments. The adjusters just refused to pay according to the calculations. 
Again Hartford asks this Court to take it counsel's argument and tum it into evidence. 
Dan Harper, an accountant, has testified that Hartford had what it needed to calculate the regular 
payments and did calculate those payments This tcstimony is completely unrebutted in the 
record. This Court cannot rule that the Hartford's accountants were missing information because 
Hartford's accountants have provided no such evidence in this case. 
Lakeland does not have to prove that Hartford was engaged in delay for delay sake. That 
is intentional conduct, and negligent conduct is sufficient to support a claim for bad faith. 
Lakeland does not have to prove intentional misconduct, just negligence. Furthermore, 
Hartford has taken the position that it did not pay because it was missing information, or more 
accurately, that its accountants were missing information. Hartford states it requested 
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information and that information was not provided, therefore, Hartford cannot be held 
accountable for bad faith breach of contract. This exact argument was considered and 
squarely rejected by the Idaho Supreme Court in Inland Group o/Companies, Inc. v. 
Providence Washington Ins. Co. 133 Idaho 249, 256, 985 P.2d 674, 681 (1999). That holds that 
it is for the jury to determine if the missing information justified the delay in payment. 
Hartford has not addressed Lakeland's claim that the period of restoration ends when the 
store reasonably should have been rebuilt. 
None of Hartford's cited authority deals with the legal argument raised by Lakeland. 
Those cases do not address how to deal with two different limiting clauses in an insurance 
contract. Idaho has spoken on the subject and the contract must be interpreted as providing 
coverage until the premises reasonably should have been rebuilt. Hartford took advantage of the 
"period of restoration" provision. and now should be held to it. 
DATED this 2'" ~ day of April, 2010. 
ARTHUR M. BISTLINE 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO. IN AND FOR TIIE COUNTY OF KOOTENAI 
LAKELAND TRUE VALUE HARDWARE, 
L.L.C., Case No. CV -OS· 7069 i 
Plaintiff, 
· DEFENDANT'S MOTION IN LIMINE RE: 
· PLAINTIFF'S EXHIBIT LIST ANn 
· MEMORANDUM IN SUPPORT : 
vs. 
THE HARTFORD FIRE INSURANCE 
COMPANY, a Connecticut corporation, 
Defendant. 
, 
I 
COMES NOW, defendant Hartford Fire Insurance Company ("Hartford"), by and 
i 
through its undersigned counsel of record, and hereby moves this Court and submits this 
I 
I 
memorandum in support of Defendant's Motion in Limine Re: Plaintiff's Exhibit list, which 
, 
I 
requests this Court strike certain exhibits clesignated in plaintlffLakeland True Value lHardware, 
LLC's ("Lakeland") Exhibit List. 
As discussed herein, th~ Court should grant the instant m.otion. 
, 
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I 
INTROnOCTION 
I 
This matter arises from a dispute between an insured, Lakeland, and its insurer, iHartford. 
i 
regarding an insurance policy claim resulting from a roof collapse at the Lakeland hardWart: store 
I 
in Ratb.clnun, Idaho. Specifically, the insurance policy (the "Policy") at issue prJvides, in 
I 
I 
relevant part, coverage for lost business income It:5ulting from the roof collapse, whic~ provides 
I ! 
coverage for (1) lost net income, and (2) continuing operating expenses (including payroll) for 
, 
the:: ~ of 12 months or when the store operations should have resumed (the '~eriod of 
I 
Restoration"). 
, 
, 
I 
! 
i 
Thus, the sole issue at trial is whether Hartford should have provided three ~dditional 
I 
. months of business income claim payments for ~e remainder of the maximum 12-mohth period 
I 
. I 
in the Policy - that is, for the time period November 1, 2008 through January 28, 2009. This 
Court has previously held that Lakeland's total damages during this time period may rtot exceed 
i 
I 
plaintiff's expert's calculation of these claimed damages, which is $19,052. (Order Re: 
: 
Plaintiff's Motion to Reconsider, entered March 13, 2010). Tills Court has previousl* held that 
, 
I 
Lakeland may not claim damages for bad faith or consequential damages beyond thc'12-month 
I 
period of coverage. See Ordc:r Onmting Defendant':5 Motion to Compel and Ordef Granting 
, 
Defendant's Su.mm.ary Judgment in Part and Denying Summary Judgment in Part, filed 
I 
I 
November 23, 2009, a.t p. 1 ("Hartford's Moti;on for Summary Judgment is GRANTED with 
I 
respect to all of plaintiff's claim for breach of the duty of good faith and fair de~ing ("bad 
: 
i 
faith"). and any and all such claims are hereby dismissed with prejudice."); and M$orandum 
, 
Decision and Order Re: Hartford's Motions in J:.,imine, filed March 8, 2010, at p. 29 1("[D]ue to 
I 
I 
the unambiguous language of the exclusionary clause regarding consequential damag~s> and due 
I 
to the arbitration provision, consequential damages ill the present case must be excludJd."). 
I , 
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, 
ARGUMENT 
At issue in the instant motion is plaintiff s identification of exhibits it intends to pffer into 
, 
I 
evidence at trial. The majority of the exhibits to which Hanford objects relate to L~eland's 
, 
, 
continued efforts to obtain consequential damages. Lakeland also errantly identifies dJpositions 
that it intends to offer at trial as exhibits. 
1. Consequential Damages. 
I 
I 
On March 8, 2010 and Maroh 13, 2010, this Court b81'l'ed Lakeland frorrl offering 
I 
, . : 
evidenoe at trial conoerning consequential damages incurred by Lakeland. See Memorandum 
I , 
Decision and Order Re: Hartford's Motion in Limine. filed March 8, 2010, at p. 29; Order Re: 
I ' i 
Plaintiff's Motion to Reconsider, filed March 13, 2010. This Court specifically held iliat "due to 
I 
. i 
the unambiguous language of the exclusionary clause regarding consequential damages (in the 
: ' 
Policy], and due to the arbitration provision [in the Policy], consequential damages in the present 
, . 
, 
case must be excluded." (Memorandum Decision and Order Re: Hartford's Motion ~ Limine, 
I 
I 
filed March 8, 2010, at p. 29.). This Cotnt reaffirmed its deCision to exclude oo~sequcntial 
: : 
, I 
damages on March 13, 2010, and limited plaintiff's damages in this action to no more than 
I 
, I 
$19,052, whieh amount will be subject to cro5s-eKamination by Hartford at th~ time of 
, . 
trial. (Order Re: Plaintiff's Motion to Reconside~, filed March 13, 2010). Accordingly! Lakeland 
may not submit evidence related to any consequ~ntial damages. 
I 
I 
Lakeland's proposed exhibits 6. 25, :f8. 29. 30, 31, 32, 33, and 34 al( relate to 
I , 
consequential damages allegedly moun-ed by Lakeland, and should be struck from Lakeland's 
, I 
I 1 
Exhibit List. These exhibits are relevant onlY to obligations owed by Lakeland that remain 
I ; 
, 
unpaid, or judgments obtained against Lakeland for outstanding obligations due, eVidence of 
i 
which is not relevant to any issue before the Coun at nial. I 
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• 
• 
• 
• 
• 
• 
• 
, 
Lakeland's proposed exhibit number 6, titled "FR 8-20-08 GAL notice! default", 
I 
, 
relates to a notice of default received by Lakeland on August 20, 2008; ; 
• 1 
Lakeland's proposed exhibit 25~ titled "Ct Judgment Colonial pac~c" is a 
1 
I 
judgment obtained by Colonial: Pacific against Lakeland for an outstanding 
obligation owed by Lakeland; 
i 
Lakeland's proposed exhibit 28, titled "Fr 11-7-08 Art to Keely re ge capitol" is f1 
! 
correspondence from Lakeland;s counsel to Hartford's counsel 'regarding 
! 
Lakeland's outstanding obligation to GE Capital; 
i 
Lakeland's proposed exhibit 29, titled "Fr 5-1-09 Glenister re amount owed 168". 
relates to an outstanding obligation owed by Lakeland to Glenister; 
, 
I 
I 
Lakeland's proposed exhibit 30, titled "Fr 9-5-08 DOL re wage claim"l relates to 
i 
! 
I 
a claim by Lakeland's employees fOT unpaid wages: 
. i 
Lakeland's proposed exhibit 3t titled ''''Fr 12-12~08 DOL re liens! for wage 
I 
, 
claim", relates to a claim by Lak.~land·s employees for unpaid wages; ; 
: i 
Lakeland's proposed exhibit 32, titled "Great American leasejudgmen~ as of 1-6-
10", relates to a judgment obtained by Great American Leasing against Lakeland 
I , 
for an outstanding obligation owed by Lakeland; 
i 
1 
, 
I 
I 
• Lakeland's proposed exhibit 33, titled "Great American Leasing! Judgment 
I 
: i 
Calculations and Default', relates to a judgment obtained by Great: Amcricf1l1 
· I I , 
Leasing against Lakeland for an outstanding obligation owed by Lakela.hd; and 
· I 
· i 
• Lakeland's proposed exhibit 34, titled "PI Amended Complaint Colonial Pacific", 
, 
I 
relate5 to a. judgment obtained by Colonial Pacific against Lakeland for an 
outstanding obligation owed by Lakeland. 
, 
I 
I 
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None of the above exhibits are relevant to Lakeland's claim for Business Inco~e for the 
I 
I 
disputed time period of November 1, 2008 through January 27, 2009, which may n~t exceed 
, I 
$19,052. The above exhibits only relate to consequential damages allegedly inqurred by 
, I 
Lakeland. This Court has repeatedly held that Lakeland may not offer evidence of conJequential 
I 
I 
I 
damages at trial. Therefore, this Court should strike exhibits 6, 25, 28, 29, 30, 31, 32, ~3, and 34 
from Lakeland's Exhibit List. 
2. Depositions 
I 
, I 
Lakeland's proposed exhibits 36, 37, 38, and 39 are the depOSition transcrip(s of Julia 
I 
I 
I 
Kale, Michelle Reynolds, Melanie Copley, and ~nly Kohler, which Lakeland seeks to ~dmit into 
I j 
, I 
evidence as exhibits. This Court should strike these exhibits from Lakeland's exhibit list. 
, I 
Idaho Rule of Civil Procedure 32(a) proVides for the use of deposition transcriJts at trial. 
j 
To the extent that Lakeland will attempt to use any deposition transcripts at trial for an~ purposes 
I 
I I 
enumerated in I.R.C.P. 32(a), Hartford reserves the right to address the use of such deposition at 
, I 
I 
that time. Lakeland, however, is precluded frorti simply offering the above deposition transcripts 
I 
I 
into evidence as an exhibit for the jury to take back to the jury room for deliberation.' See, e.g., 
I I 
I 
IDJI 1.22 ("You will only receive this testimonY: in open court. Although there is a re~ord of the 
I 
I 
testimony you are about to hear, this record wil1 not be available to you dJring your 
I 
deliberations. "). 
Moreover, with respect to the depositions of Ms. Kale, Ms. Copley, and Ms. Kohler, to 
I 
I 
. , 
the extent plaintiff intends to utilize those depositions at the time of trial, plaintiff htis failed to 
: i 
establish the appropriate basis to do SO.I Idaho Rule of Civil Procedure 32(a)(2) and (3) provide 
: i 
limited circumstances where a deposition may be read (outside of the traditioLI use of 
1 Ms. Reynolds' deposition will be presented by way of reading based upon conferral and agreement between the 
• I parties. : 
I 
I 
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impeachment of a live-testimony witness): 
1 
• . , , 
(2) The deposition of a party or of anyon9 who at the time of taking tJ!tc 
deposition was an officer, director, or mana~g agent, or a person designa.ted 
under Rule 30(b)(6) or 31(a) to testify on behalfpfa public or private corporation, 
partnership or association or governmental agclic;y which is a pmy may be usbd 
by an adverse party for any purpose.' : 
.j 
, 
(3) The deposition of a witnoss, whether or hot a party, may be used by ~y 
party for any purposc if the court finds: (A) th4t the witness is dead; or (B) tHat 
tho witness is at a greater distance than 1 00 ~miles from the place of trial Or 
hearing, or is out of the state of Idaho. unless it appears that the absence of $e 
witness was procured by the party offering the 4eposition; or (C) that the witness 
is unable to attend or testify because of age .. illness. infinnity, or imprisonment; 'or 
(0) that the party offering the deposition 1k; been unable to procure t:he 
attendance of the witness by subpoena; or (E) ~pon application and notice, that 
such exceptional circumstances exist as to ma}<e it desirable, in the interest :of 
justice and with due regard to the importance of presenting the testimony lof 
witnesses orally in open court, to allow the depo'sition to be used. : 
~ I 
" . 
In this action, both Ms. K.obler and Ms. Copley win be~estifying as live witnesses, and, thus, the 
.. , 
\ , 
unavailability provision of IRep 32(a)(3) is inapplicab\e.2 FUIther, neither Ms. Copley, nor Ms. 
:l : 
~ , 
Kale, nor Ms. Kohler are an "officer, director, or ":1anaging agent" or designees :at a Rule 
, , 
30(b)(6) deposition. Moreover, !Rep 32(b) ensures t~at "objection may be made at the trial or 
, . 
( 
bearing to rcceiving in evidence any deposition or P.'srt thereof for any reason w~ch would 
~ . 
rcquire the exclusion of the evidence if the witness we~e then present and testifying." i Given the j ; 
hearsay oontent of depositions, plaintiff would be likely unable to demonstrate an ~ exception 
.j ; 
thereto, such as unavailability of the declarant (Rule~ 804) in light of the availability for live 
~ I 
. : 
testimony and trial preservation deposition, and admis~ion of a party opponent (Rule ISOl(d)(2)) 
.\ j 
in light of these individuals' lack of status as offic4s, directors, managers, or Ru~e 30(b)(6) 
'" I 
designees. ! 
! 
. . 
2 Ms. Kale's Irial testimony will be preserved in a trial preservati~n deposition, to be cond\lctcd on wcJnc3dO)', May 
19,2010. '!
i 
1 i 
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Accordingly, this Court should strike Lakeland's exhibits 36, 37, 38, and' 39 from 
I 
Lakeland's exhibit list, and otherwise rule on the limitation of any such use ofthc:se dJpo5itions 
i 
at trial, if any, during trial. 
CONCLUSION 
Hartford !C5pc:ctfully requests this Court grant the instant motion in limine. 
DATED this ~ day of May, 2010. 
HALL, FARLEY. OBERRECHT & 
BLANTON. P.A. 
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OF IDAHO ) 
County of KOOTENAI )SS 
FILED tr.&r I Z{ ?o tD 
AT ~: ()C( O'Clock ~M 
CLERK OF DISTRICT COlJRT 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
LAKELAND TRUE VALUE HARDWARE, ) 
LLC, ) 
Plaintiffs, ) 
vs. ) 
) 
THE HARTFORD FIRE INSURANCE ) 
COMPANY. ) 
Defendants. ) 
) 
Case No. CV 20087069 
MEMORANDUM DECISION AND 
ORDER RE: LAKELAND TRUE 
VALUE HARDWARE'S MOTION TO 
RECONSIDER AND MOTION TO 
CONSOLIDATE 
I. INTRODUCTION AND PROCEDURAL BACKGROUND. 
Plaintiff Lakeland True Value Hardware, LLC (Lakeland) owned a hardware store 
in Rathdrum, Idaho. Complaint, p. 1, 11111,4. On January 2B, 200B, due to snow load, 
the roof of the hardware store collapsed, causing immediate cessation of the hardware 
store business. Id., p. 2, 115. Lakeland was insured by The Hartford (Hartford). Lakeland 
made a claim under its policy with Hartford for Lakeland's loss. Id., 116. 
On September 4, 200B, Lakeland filed this lawsuit against Hartford, alleging delay 
in payment of the claim, bad faith and breach of contract. Id., 11117, B. On August 20, 
2009, Hartford filed a Motion for Summary Judgment, claiming there was no dispute of 
material fact that Hartford had paid Lakeland what was owed under the policy, both for 
the Business Personal Property loss and under the Business Income portion of the policy, 
and thus, both Lakeland's breach of contract claim and bad faith claim should be 
dismissed. Memorandum in Support of Hartford's Motion for Summary Judgment, pp. 2-
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4. Oral argument on the Hartford's Summary Judgment motion was held on November 4, 
2009. At the conclusion of that hearing, the Court held Lakeland's bad faith (breach of 
the duty of good faith) claim must be dismissed, and summary judgment was granted in 
favor of Hartford because Lakeland had failed to prove the claim was not fairly debatable, 
primarily due to the fact that Lakeland's demands for amounts due under the policy kept 
changing. Lakeland's breach of contract claims relating to Hartford's determination of the 
"period of restoration" survived summary judgment and remained for determination at the 
jury trial. November 23, 2009, Order Granting Defendant's Motion to Compel and Order 
Granting Defendant's Summary Judgment in Part and Denying in Part, pp. 1-2. 
On December 16, 2009, Lakeland filed a Motion for Reconsideration. The basis of 
Lakeland's motion to reconsider was because Hartford's motion for summary judgment 
was based on the theme that the Hartford had paid all that was owed Lakeland under the 
policy, such theme wasn't the primary issue; the primary issue was delay in making 
payments under the policy. Memorandum in Support of Motion for Reconsideration, pp. 
1-2. On January 13, 2010, oral argument was held on Lakeland's Motion for 
Reconsideration. At the conclusion of that hearing, the Court denied Lakeland's Motion 
for Reconsideration, finding that the Court had considered Lakeland's claims of alleged 
delay in making payments at the summary judgment hearing and decision, and that the 
dispute in value of the claims was caused by Lakeland in the first instance, due to: 1) 
inconsistent and different figures at different times, and 2) due to Lakeland's failure to 
timely provide. Hartford with material it had requested. At the conclusion of the Court's 
decision, counsel for Lakeland claimed "the Court just said ... the Court is making a finding 
of fact that it is Lakeland's fault that Hartford didn'Uimely m~ke payments ... that is a 
finding of fact." Digital record, 12:33:08-27. The Court pointed out that the Court was 
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finding that Lakeland had not proven that the claim was not fairly debatable due to 
Lakeland's unsupported, inconsistent and changing demands upon Hartford. 
In spite of that clarification by the Court, on February 4, 2010, Lakeland filed 
"Plaintiff's Second Motion for Reconsideration." This time Lakeland claimed: "The Court 
made findings of fact which it cannot do as a matter of law." Plaintiff's Memorandum in 
Support of Second Motion for Summary Judgment, p. 2. Lakeland states: "This appears 
to be a finding of fact that the delay was Lakeland's fault." Id. Lakeland then made the 
following argument which not only ignores this Court's findings, but shows complete 
misunderstanding of the law of bad faith in Idaho, the elements of that tort, and which 
party bears the burden of proof as to those elements: 
The Court said it was not finding that it was Lakeland's fault, which only 
leaves that the Court found that the issues surrounding the information 
being provided to Hartford at least made it fairly debatable as to whether the 
claim was timely paid. Another way to say it is that the Court found that it is 
at least fairly debatable as to whether or not Hartford was reasonable to 
withhold payment given that a dispute about whether the information was 
being provided exists. Under the Court's holding, there could never be a 
bad faith case if there is a dispute centered on whether the insured 
provided the necessary information for the insurance company to timely pay 
the claim. 
Id. It is unknown how Lakeland can make the claim that" ... Hartford at least made it fairly 
debatable as to whether the claim was timely paid". In an insurance claim, the ball starts 
rolling with the insured making a claim upon the insurer, putting the insurer on notice of 
the claim. Then the insurer must evaluate that claim and act in good faith. But to prove 
bad faith, the insured must prove that: 1) the insurer denied a claim in which coverage 
was not fairly debatable, and 2) that the insured had proven coverage to the point that 
based on the evidence the insurer had before it, the insurer intentionally and 
unreasonably withheld the insured's benefits. Robinson v. State Farm Mutual Automobile 
Insurance Company, 137 Idaho 173, 178, 45 P.2d 829, 834 (2002). In the present case, 
MEMORANDUM DECISION AND ORDER RE: LAKELAND TRUE VALUE HARDWARE'S MOTION TO RECONSIDER AND MOTION TO 
CONSOLIDATE Page 3 2!121 
this Court has found that when Lakeland started the ball rolling by making its claim, 
Lakeland made unsupported, inconsistent and changing claim demands upon Hartford. It 
is entirely Lakeland's business for Lakeland to characterize that as this Court laying "fault" 
upon Lakeland, but such exercise is not productive. At summary judgment on Lakeland's 
bad faith claim, fault upon Lakeland is wholly irrelevant. However, proving the claim was 
not fairly debatable and proving coverage to the point that based on the evidence before 
the insurer, the insurer then intentionally and unreasonably withheld benefits is not only 
relevant, it is dispositive, and, most importantly, it is Lakeland's burden to prove at 
summary judgment. Because Lakeland made unsupported, inconsistent and changing 
claim demands upon Hartford, at summary judgment Lakeland could not prove its own 
claim was not fairly debatable, and Lakeland could not prove coverage to the point that 
based on the evidence Lakeland had given to Hartford that Hartford then intentionally and 
unreasonably withheld benefits. 
This matter came before the Court for oral argument on February 22, 2010. At the 
conclusion of that hearing, this Court denied "Plaintiffs Second Motion for 
Reconsideration. " 
On March 9, 2010, Lakeland filed its Third Motion to Reconsider. That motion, in 
its entirety, reads: 
Pursuant to I.R.C.P. 11, Plaintiff moves this Court for an Order 
reconsidering its prior order dismissing Plaintiff's bad faith claims in this 
matter. This Motion is based on every affidavit in the file, all memorandum 
filed by Plaintiff in support of any motions before this Court, including, but 
not limited to, Plaintiffs most recent Memorandum in Support [of] its motion 
to consolidate. 
That same afternoon of March 9,2010, the parties had a hearing on other pre-trial 
matters. At the time, the trial was scheduled for March 22, 2010. Lakeland had not 
noticed for hearing its Third Motion to Reconsider. However, at the March 9, 2010, 
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hearing, counsel for the Hartford had no objection to hearing the motion on the limited 
issue of this Court reconsidering its ruling regarding Dan Harper's testimony. March 9, 
2010, hearing, Tr. p. 9, LI. 5-16. At the conclusion of that hearing, this Court granted in 
part the motion to allow Dan Harper, plaintiffs expert, to testify that plaintiffs damages in 
this action total no more than $19,052.00, the amount listed in Lakeland's 28-day 
disclosure. An order to that effect was signed by the Court on March 13, 2010. All other 
portions of Lakeland's Third Motion to Reconsider filed March 9, 2010, were denied at 
that time. 
On April 6, 2010, Lakeland filed a "Motion to Reconsider (Amended)", which reads 
in its entirety: 
Pursuant to I.R.C.P. ii, Plaintiff moves this Court for an Order 
reconsidering its prior order dismissing Plaintiffs bad faith claims in this 
matter, and its order limiting the testimony pertaining to damages to the 
period ending January 2Uh, 2009. This Motion is based on the supporting 
memorandum and every affidavit in the file, and all memorandum filed by 
Plaintiff in support of any motions before this Court. 
The italicized is the only portions that were added to Lakeland's Third Motion to 
Reconsider filed March 9, 2010. Also on April 6, 2010, Lakeland filed "Plaintiffs 
Memorandum in Support of Motion to Reconsider Dismissal of Plaintiff's Bad Faith 
Claims." On April 14, 2010, Hartford filed "Hartford's Opposition to Plaintiffs Fourth 
Motion for Reconsideration." On April 26, 2010, the day before oral argument, Lakeland 
filed a "Reply to Objection to Motion to Reconsider." 
Lakeland also filed on April 6, 2010, an "Amended Motion to Consolidate (replaces 
motion filed 3-8-10)", a "Memorandum in Support of Motion to Consolidate", and an 
"Affidavit of Dan Harper in Support of Motion to Consolidate." On April 12, 2010, Hartford 
filed an "Affidavit of Counsel in Support of Defendant's Memorandum in Opposition to 
Plaintiffs Motion to Consolidate", an "Amended Affidavit of Counsel in Support of 
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Defendant's Memorandum in Opposition to Plaintiff's Motion to Consolidate", and 
"Defendant's Memorandum in Opposition to Plaintiff's Motion to Consolidate". 
On April 27, 2010, this Court heard oral argument on Lakeland's Motion to 
Reconsider and Motion to Consolidate. 
This lawsuit is presently scheduled for a seven-day jury trial beginning May 25, 
2010. 
II. STANDARD OF REVIEW. 
A trial court's decision to grant or deny a motion for reconsideration is reviewed 
for an abuse of discretion. Jordan v. Beeks, 135 Idaho 586, 592,21 P.3d 908, 914 
(2001). A party making a motion for reconsideration is permitted to present new 
evidence, but is not required to do so. Johnson v. Lambros, 143 Idaho 468,472, 147 
P.3d 100, 104 (Ct.App. 2006). The moving party has the burden of bringing new facts 
bearing on the correctness of the interlocutory order. Devil Creek Ranch, Inc. v. Cedar 
Mesa Reservoir & Canal Co., 126 Idaho 202,205,879 P.2d 1135,1138 (1994). Ifno 
new facts are presented, the party moving for reconsideration must demonstrate errors 
of law or fact in the initial decision. Johnson v. Lambros, 143 Idaho 468,472-73,147 
P .3d 100, 104-05. 
III. ANALYSIS. 
A. LAKELAND'S MOTION TO RECONSIDER. 
Lakeland asks this Court to reconsider two issues: 1) this Court's dismissal of 
Lakeland's bad faith delay claim (Plaintiff's Memorandum in Support of Motion to 
Reconsider Dismissal of Plaintiff's Bad Faith Claims, pp. 1-6); and 2) this Court's 
determination that Lakeland is limited at trial to damages incurred prior to January 28, 
2009 (one year after the roof collapse), pursuant to the policy language. Id., pp. 6-7. 
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1. Dismissal of Lakeland's Bad Faith Claims Against Hartford. 
Lakeland argues that Hartford delayed payment because information had not been 
given to their accountants, and not due to changing claims demands by Lakeland to 
Hartford. Plaintiff's Memorandum in Support of Motion to Reconsider Dismissal of 
Plaintiff's Bad Faith Claims, pp. 1-3. Lakeland argues there is no explanation for this 
delay by Hartford in the record. Id., p. 2. Lakeland argues that at summary judgment 
Hartford did not raise the delay claim, so Lakeland was under no duty to put on evidence 
of the delay claim. Id. Lakeland claims Hartford had the information from Lakeland's 
accountants in March 2008. Id., p. 3. Lakeland claims this Court's decision that "This 
Court has found that when Lakeland started the ball rolling by making its claim, Lakeland 
made unsupported, inconsistent and changing claim demands upon Hartford", has no 
support in the record and is not why Hartford withheld payment according to their own 
adjuster's (Ms. Reynolds) testimony. Id., p. 5. 
Hartford argues, as it did at summary judgment, that Dan Harper, Lakeland's 
expert, has " ... admitted he cannot testify as to reasonableness." Hartford's Opposition to 
Plaintiff's Fourth Motion for Reconsideration, pp. 6-9. This Court agrees with this claim. 
Harper cannot testify as to reasonableness. 
Hartford argues this Court did not err in finding Lakeland had failed to establish a 
bad faith claim. Id., p. 9. In making that finding, Lakeland correctly notes this Court 
" ... primarily focused on the inability of plaintiff to prove that its claim was not fairly 
debatable." Id. Nothing on reconsideration has changed this Court's opinion on that 
element of bad faith. Hartford also argues that Lakeland has not proven the next element 
of bad faith "coverage to the point that based on evidence Hartford had before it, Hartford 
intentionally and unreasonably withheld benefits." Id., p. 10-13. As noted by the Hartford, 
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it is on this element that Lakeland's failure to value its own claim causes it to be unable to 
prevail on Lakeland's burden of proof on this issue. Hartford at summary judgment, and 
again on defending against this motion for reconsideration, points out the exact 
information requested by Hartford's accountants. Id., p. 11; Affidavit of Melanie Copley, 
filed August 20,2009, Exhibit C, bates stamp H00051-52, July 30, 2008, email from 
Ms. Kohler to plaintiff's counsel Art Bistline. Hartford also points out other evidence of 
record at summary judgment regarding information requested by Hartford. Id., pp. 11-12, 
citing H00054-55; H00060-61; Affidavit of Arthur M. Bistline, September 4, 2009, Exhibit 
K. Finally, Hartford notes that Lakeland's own expert noted the Inventory Valuation 
'Report was requested from Lakeland on numerous occasions by Hartford, and that 
Lakeland failed to create such until November 10, 2009. Id., p. 13, citing Affidavit of Dan 
Harper in Support of Motion to Reconsider, filed February 4, 2010, at Exhibit C (January 
15, 2010 Report), Tab 6. Lakeland replies simply that such is not evidence, but is simply 
argument. Reply to Objection to Motion to Reconsider, p. 2. That argument is not 
persuasive. The evidence is quoted immediately above. 
Lakeland argues Inland Group of Companies, Inc. v. Providence Washington 
Insurance Company, 133 Idaho 249,256,985 P.2d 674, 681 (1999), states " ... it is for a 
jury to determine whether the missing information justified the delay in payment." Nothing 
in Inland Group contains any such statement. Inland Group went to a jury trial on the 
issue of bad faith. The present case will not go to the jury on the bad faith issue because 
plaintiffs have failed in their burden of proof both at summary judgment and on 
reconsideration. Misstating Inland Group will not change this Court's decision in that 
regard. 
Hartford argues Lakeland's claim was fairly debatable. Id., pp. 13-15. The burden 
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is on Lakeland to prove that their claim was not fairly debatable by Hartford. Robinson v. 
State Farm Mutual Auto Ins. Co., 137 Idaho 173,177,45 P.3d 829, 833 (1999). While 
Robinson certainly made it much more difficult to prove a bad faith claim (breach of the 
covenant of good faith) against an insured's own insurance company, that burden has 
always been on the insured. Greene v. Truck Ins. Exchange, 114 Idaho 63, 68, 753 P.2d 
274,279 (Ct.App. 1988). This Court finds nothing has changed on reconsideration in 
regard to this element of the tort of breach of the covenant of good faith. 
Finally, Hartford argues that Lakeland has failed to address the remaining 
elements of bad faith: any improper delay was not the result of a good faith mistake by 
Hartford, and failure by Lakeland to prove extracontractual damages. The burden is 
likewise on Lakeland on these two elements. Lakeland did not prove these two elements 
at summary judgment and has failed to do so on reconsideration. 
Lakeland's Motion for Reconsideration as to this Court's dismissal of Lakeland's 
bad faith claims against Hartford must be denied. 
2. Limitation of Contract Damages to January 28, 2009. 
The other issue Lakeland raises in its Motion for Reconsideration is: 
Lakeland should be allowed to present evidence of damages incurred after 
January 28th , 2009 because the policy pays lost business income during the 
period of restoration and that the length of that period is a question of fact. 
Plaintiff's Memorandum in Support of Motion to Reconsider Dismissal of Plaintiff's Bad 
Faith Claims, p. 6. The argument continues: 
The policy here provides that it will pay lost business income during 
the period of restoration. The period of restoration is not limited to any 
specific time, but is determined based on the existence of a set of facts 
pertaining to the reasonable to [sic] time [to] repair, replacement or rebuild 
the property at the damaged store or when the insur~d opens a new store 
elsewhere. A different section of the policy provides that Hartford will only 
pay lost business income for 12 months. These are two different limitations 
on the time frame during which lost business income will be paid and this 
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renders the insurance contract subject to conflicting interpretations which 
must be resolved in favor of Lakeland. 
Id., pp. 6-7. In conclusion, Lakeland argues: "In this case, coverage for lost business 
income is granted in one place and then limited in two different ways-one by a time of 
12 months and a second that is related to when the business could reasonably resume 
operations." Id., p. 7. Since the policy is ambiguous, it should be for the jury to determine 
which definition of "period of restoration" applies under the policy. Id. 
Hartford correctly notes this is a wholly new argument by Lakeland, and thus, is 
incorrectly described a "Motion to Reconsider" by Lakeland. Hartford's Opposition to 
Plaintiff's Fourth Motion for Reconsideration, p. 16. This Court agrees. This argument 
has not been made by Lakeland prior to Lakeland's current Motion for Reconsideration. 
As such, this aspect of Lakeland's Motion for Reconsideration violates this Court's 
statement that the Court will not consider any new issues and would consider no issues 
other than the Motion to Reconsider already filed by the March 9, 2010, hearing. 
March 9,2010, hearing, Tr. p. 42, LI. 12-16; March 24, 2010, hearing, Tr. p. 23, LI. 6-11. 
This Court denies Lakeland's Motion to Reconsider the limitation of damages to January 
28, 2009, on the ground that Lakeland violated this Court's order. 
Additionally and alternatively, this Court denies Lakeland's Motion to Reconsider 
the limitation of damages to January 28, 2009, on the merits. Such motion has no merit. 
There is no ambiguity in the policy, and this Court so finds as a matter of law. The policy 
simply and clearly limits the length of the "Period of Restoration" to no more than twelve 
months. Lakeland's interpretation is not reasonable, and this Court so finds as a matter 
of law. Armstrong v. Farmers Ins. Co. of Idaho, 143 Idaho 135, 137,139 P.3d 737, 739 
(2006). Lakeland's interpretation is but " ... a tortured construction of an insurance 
contract in order to create an ambiguity and thus provide an avenue for coverage where 
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none exists." Id., quoting Mutual of Enumclaw Ins. Co. v. Roberts, 128 Idaho 232, 236, 
912 P.2d 119, 123 (1996). 
Hartford cited three cases which support this conclusion: Streamline Capital, LLC 
v. Hartford Cas. Ins. Co., 2003 WL 22004888, at n. 1 (S.D.N.Y. 2003); Lava Trading Inc. 
v. Hartford Fire Ins. Co., 365 F.Supp.2d 434,447 (S.D.N.Y. 2005); and Optica, Inc., v. 
Metro Public Adjustment, Inc., 2005 WL 1719134 (D.N.J. 2005). Hartford's Opposition to 
Plaintiffs Fourth Motion for Reconsideration, p. 19. Counsel for Lakeland should be 
conversant with Streamline and Lava Trading, as both cases were discussed extensively 
in this Court's "Memorandum Decision and Order Re: Hartford's Motions in Limine", filed 
in this case on March 8, 2010. Hartford's Motion to "Reconsider" Limitation of Contract 
Damages to January 28, 2009, must be denied. 
B. LAKELAND'S MOTION TO CONSOLIDATE. 
Lakeland argues Kootenai County Case No. CV 2010-774 was filed by the 
employees of Lakeland because they did not receive the payroll they would have received 
had the store been operating. Memorandum in Support of Motion to Consolidate, p. 1. 
Lakeland argues its employees are third-party beneficiaries under the insurance contract 
Lakeland has with Hartford. Id., p. 2. Lakeland claims its expert Dan Harper opines the 
employees are entitled to $129,000.00 in damages. 
Hartford argues I.R.C.P. 42(a) precludes consolidation. Defendant's 
Memorandum in Opposition to Plaintiffs Motion to Consolidate, p. 3. Hartford argues 
there are no common questions of fact involved with this new case and there are different 
questions of law. Id. Hartford points out there are only six weeks between the time the 
motion to consolidate was made and trial (now one week). Id., p. 4. Hartford argues: the 
new case is not viable because third parties have no rights against an insurer as set forth 
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in Hettwer v. Farmers Ins. Co. of Idaho, 118 Idaho 373, 797 P.2d 81 (1990) (Id., pp. 5-6); 
the new case is not viable because Hartford has already paid all payroll expenses (Id., 
pp.6-7); and consolidation would unduly prejudice Hartford (Id., p. 7). Hartford requests 
attorney fees under I.R.C.P. 11 and I.C. § 12-123 for having to defend against this 
motion, especially in light of the fact that Hartford's counsel had made Lakeland's counsel 
aware of the Hettwer decision prior to Lakeland filing its Motion to Consolidate. Id., pp. 7-
9; Exhibit A attached to Defendant's Memorandum in Opposition to Plaintiff's Motion to 
Consolidate, the March 2, 2010, letter from Keely Duke [Hartford's counsel] to Arthur 
Bistline [Lakeland's counsel]. 
At the time of oral argument on April 27, 2010, this Court did not have the benefit 
of having viewed the file in CV 2010-774. The Court has now reviewed that file, which 
consists only of a two-page Complaint and a summons. 
At oral argument, counsel for Lakeland argued the cases it cited "Say that I can 
bring that direct action" on behalf of the employees against Hartford. Lakeland cited 
Downing v. Travelers Ins. Co., 107 Idaho 511,691 P.2d 375 (1984), for its holding that 
" ... a beneficiary of such an insurance contract may maintain an action thereon, though 
not named therein, when it appears by fair and reasonable intendment that his rights and 
interests were in the contemplation of the parties, and were being provided for at the time 
of making the contract." Memorandum in Support of Motion to Consolidate, p. 3; citing 
Downing, 107 Idaho 511,525,691 P.2d 375, 389. "That intent must appear from the 
contract itself or be shown by necessary implication." Id. Lakeland argues "A provision in 
a contract which provides that employees will be paid the full amount they would have 
earned if the store would have been operating clearly was intended to benefit the 
employees." Id. 
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Kootenai County Case No. CV 2010-774 involves the employees of Lakeland as 
the plaintiffs, suing Hartford, alleging that Lakeland had a contract for insurance with 
Hartford, and that such "policy provided that Defendant [Hartford] would pay payroll 
during the period of any restoration." Complaint, p. 2. The Complaint alleges "Plaintiffs 
are third party beneficiaries of that contract." Following the roof collapse on January 28, 
2008, 
Defendant [Hartford] was obligated to pay Plaintiffs [Lakeland's employees] 
pending resumption of operations the payroll they would have earned if the 
store had been operating. Defendant has refused to do so which is a 
breach of the agreement. 
Id. Lakeland cites no policy language in its Complaint in that case, nor in its Motion to 
Consolidate in the present case, which would show, as Downing requires: "That intent 
must appear from the contract itself or be shown by necessary implication." 107 Idaho 
511,525,691 P.2d 375, 389. In Downing, the Idaho Supreme Court disallowed the third 
party action because there was nothing under the contract between the employer and the 
insurance company that gave the employees or the heirs of employees any rights under 
the policy. 
The plaintiff cannot point to any language in the policy to indicate that an 
employee or his heirs have any rights under the policy. The policy 
expressly provides otherwise. All payments are expressly made payable to 
the employer. Accordingly, there is no third party beneficiary claim available 
to plaintiff under our cases. 
107 Idaho 511,515,691 P.2d 375, 379. Lakeland cites no policy language in its 
Complaint in Kootenai County Case No. CV 2010774, nor in its Motion to Consolidate in 
the present case, giving the employees of Lakeland a third party claim against Hartford. 
Even if Lakeland had pointed to some contract language in their policy with 
Hartford that supports their position, Hettwer is dispositive. The Downing case is 
dispositive as well. After discussing a Maryland case (Bean v. Allstate Ins. Co., 285 Md. 
MEMORANDUM DECISION AND ORDER RE: LAKELAND TRUE VALUE HARDWARE'S MOTION TO RECONSIDER AND MOTION TO 
CONSOUDATE Page 13 2:1:11 
572,403 A.2d 793, 796 (1979), the Idaho Supreme Court in Hettwerwrote: 
The court in Bean refused to allow a third-party claim against an insurer "in 
the absence of explicit authorization to that effect." Id. at 796. The holding 
is consistent with our decisions on the question. Pocatello Indus. Park Co. 
v. Steel West, Inc., 101 Idaho 783,791,621 P.2d 399, 407 (1980); 
Downing v. Travelers Ins. Co., 107 Idaho 511,514,691 P.2d 375,378 
(1984). This is no basis for the Hettwers' third-party action against Farmers. 
118 Idaho 373, 374, 797 P .2d 81, 82. While it will be up to Judge Haynes at a later time 
to decide the fate of Kootenai County Case No. CV 2010-774, for purposes of the Motion 
to Consolidate in this case, Steel West, Downing, and especially Hettwer make it quite 
clear there is no direct action that can be brought by Lakeland's employees against 
Hartford. 
Regarding Hartford's request for attorney fees under I.R.C.P. 11 and I.C. § 12-123 
for having to defend against the motion to consolidate, this Court finds such to be well 
taken. This Court grants attorney fees against Lakeland and in favor of Hartford for 
several reasons. First, due to the fact that Hartford's counsel had made Lakeland's 
counsel aware of the Hettwer decision prior to Lakeland filing its Motion to Consolidate. 
Defendant's Memorandum in Opposition to Plaintiff's Motion to Consolidate, pp. 7-9; 
Exhibit A attached to Defendant's Memorandum in Opposition to Plaintiffs Motion to 
Consolidate, the March 2, 2010, letter from Keely Duke [Hartford's counsel] to Arthur 
Bistline [Lakeland's counsel]. Second, even the case cited by Lakeland, Downing, not 
only cuts against its Motion to Consolidate, but is dispositive: "This type of direct action 
has never been recognized." 107 Idaho 511,514,691 P.2d 375, 378. Third, because 
Lakeland has cited no language in the policy which would allow this third party beneficiary 
action. Thus, Lakeland's Motion to Consolidate is not supported by fact or by law. 
IV. ORDER. 
IT IS HERBY ORDERED Lakeland's Motion to Reconsider this Court's dismissal 
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of Lakeland's bad faith claims against Hartford on summary judgment is DENIED. 
IT IS FURTHER ORDERED Lakeland's Motion to "Reconsider" this Court's prior 
ruling on limitation of contract damages to January 28,2009 (really a new motion to 
exceed that prior ruling on limitation of contract damages due to a newly claimed 
ambiguity in the insurance contract) is DENIED. 
IT IS FURTHER ORDERED Lakeland's Motion to Consolidate is DENIED. 
IT IS FURTHER ORDERED Hartford's request for attorney fees for defending 
Lakeland's Motion to Consolidate is GRANTED. 
Entered this 1ih day of May, 2010. 
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IN THE DISTRICT COURT OF THE FIRST JUDICrAL DISTRICT OF TIlE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF KOOTENAl 
LAKELAND TRUE VALUE HARDWARE, e No: CV -08· 7069 
L.L.C., 
SECOND AFFJDA VIT OF DAN HARPER IN 
Plaintiff, PPOSmON TO MOTION FOR SUMMARY 
vs. 
THE HARTFORD FIRE INSURANCE 
COMPANY, a Connecticut Corporation, 
Defendant 
~~B'~ STATE OF 0 . ) 
st'b1Ca. ne.. ) ss. 
County ofK&etellfIi ) 
UDOMENT 
I, Dan Harper, having been first duly sworn, upon oath depose and state that: 
1. I am over the age of eighteen (18) and a resident of Spokane County, Washington; 
2. I am familiar with the facts and circumstances surrounding this matter and am 
competent to testify as to the matters herein contained; 
3. Attached is a true and correcl copy of my interim analysis of the Lakeland. 
DATED (his ~ day of January, 2010. Qm& \1, fJ 
HARPER, INC. 
SECOND AFflDA VIT OF DAN HAlU'ER IN 
OPPOSITION TO MOnON FOR SUMMARY JUDOMENT - I 
1"8 \ I0 
SUBSCRIBED AND SWORN to before me this I~day ofJanuary, 2010. 
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I hereby certify that on the a day of Jan~y, 2010; I caused to he se:rved a true and 
correct copy of the foregoing document by thernethod indicated below. and addressed to the 
following: 
Keely E. Duke ¥f 
Bryan A. Nickels t j 
Hall. Farley, Oben-eeht & Blanton, P.A. [] 
PO Box 1271 r J 
BQise,ID 83701-1271 [ J 
FAX: (208) 395-8585 
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Regular mail 
Certified mail 
Facsimile 
.EmaIJ 
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ARTHUR M, BISTLINE 
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January 12,.20 J 0 
Mr. Art His(line 
Law Offices 
5431 N. Govemmenr Way. Suitel01B 
Coeur d' Alone, LD 83815 
Dear Mr. Bistline: 
rNCORPOtiATl'3) 
F~lrt'JlSic AI:CQUfltllllfS' 
\;liUtllion i\dl'i~lm-& 
'fr;:til}'inll Ec:ollumic ilJt,lUfls 
In connection with my fmanciaL investiga-nOD ot.the llartford Fire insnrance Company's claim 
aclju.5ting and loss funding for the Lakeland True Value Hardware, Ltc roof collapse, I have 
compiled the following analysis of funds available to Te-open the store as of February 28. 200.9 
and October 31, 2008. ' 
J. Schedule .l-comparison of actual continuing elqlcnses, ex.cluding compensation amounts 
due the owner/operators, Mr. and Mrs. Fritz. from January 28. 2008 through F~bruary 2-8. 
2009, with actual business interruption funding by Hartford for the same time peJiod. 
2. Scbedlile JI-calculntion of funds available for store merchandise re--stocking and for the 
purchase ofrcplacement fIXtures as of Fcbruary 28, 2009. 
3. Schedule U(a)-calculation of funds available for store merchaDdise re.stocking and for 
the purchase of replacement fixtlclJ'es as' Qf Octo~ 31, 2008. 
Based on this allalysis the Fritz,'s had ~ in rel1la~Ding insurance fl,lnds available as of October 
31, 2008 and $48,468 as of February 28, 2009 to re-'$tock the store inventory and pw:chase 
Nplacement fixtures. These IlDlQunts «re' beforil any fundins of the owner/operators monthly 
compensation from January 28, 2008 forward to these two respective dales. 
I h~ve also compiled a side by side comparison· oftbc total Lakeland cJaimed business personai. 
prop~rty losses with omoun~s detennined anq fllOded by HlIrtford ($chedule VI). T.h~ &ch~t.es ' 
reflect a difference between the parties in pre-roof collapse resafe inventory valuation of 
$)05,535. 
Very truly yours, 
5: Bi'llin,,~.Harpe, IIllidayil H2-JO·d.dqffu W"st Main AI'clUte, Suite 814 
SJlI1/UJitf, WA 99201 
('-mol!: JUlr"t!,.mc4i"~(,(JII,~.rl'L·rl,emll 
lo:t.'h.rile: "',",,<t'. I.'Cf),u:xpvrl. Com 
5UY. 747. 5850. MX JOY. 1!47.5859 
, :-" 
Scheelu'.' 
Accum Actual 
Harforct Check Check 
. Continuing 
Fundlnll Arnounl Date Exp2 
1(281200B $ 
212812008 $ 18.418 
313112008 S 50,000 S 50,000 3/1812008 23,451 
4/3012008 $ 50.000 18.223 
513112008 S 123,951 $ 73.951 512312008 17.790 
613012008 $ 123,951 10,011 
7/3112008 $ 154,095 $ 30,144 7/1712008 18.104 
813112008 $ 154,095 2.B01 
9/3OfZ0OB $ 154,095 3.276 
10/3112008 S 1541°95 7,735 
S 154.095 119.815 
11/3012008 S 185.794 $ 31,699 11fl212008 7.460 
1213112008 $ 185,7S4 10,554 
1/3112009 $ 185.794 a,881 
212812009 $ 185,794 9,811 
$ 185,794 S 158,521 
1 Actual conlinuinp expenses, @c1udinp any wllhdrawalslcompansalion 10 Fritz's (Schedule III) 
Schedule /I Calc:ulation of Fund, Available for Merchandl •• Re·Stocking and 
and Purch ... of Replacement Fixture .. 
BusinGs imerruptjQas 
Business interruptions (unaing by Hartford Ihrough Feb 2B. 2009 
Continuing expenses (Schedule til) 
a./ance remaining before any compensation to Fritz', as of 2·28-09 
/Justness personal DITlDflrtv funding through 2·28-09 
Hartford 
Ck Date 
2/412008 
212412009 
Amount 
SO,OOO 
70,000 
120,000 Hartford proceeds 
Payments for inventory per MOD 3rd report (Feb thfu Dec 2008) 
not included In continuing expenses above (Schedule IV) 
Balance remaining 2·28·09 
Combined balances remaining as of 2·28-09, before compensation 
Ie Fritz's 
l.11 balance due on Tille Value invoice as of 2·28·09 (Schedule V) 
Funds available 2·28·09 to re·atock atoN and replae. fixture., 
prior 10 payment of Iny compensation 10 the Fritz's .Inca 
Februaty t, 2008 through February 28. 2008 
$ 185.794 
(15e.521) 
29.273 
120,000 
(32,076) 
87.92~ 
117,197 
(68,729) 
S 48.468 
Schedule II (a) Calculation of Funda Available for Merchandise Re-Stocklng 
and Purchase of Replacement Fixtures a8 of October 31.2008 
Business interruptions 
Business interruptions funding by Hartford through Oct 31, 2008 
Continuing expenses (Schedule III) 
Balance remaining before any compensation to Frilz's as of 10-31-08 
BuNness personal propMy funding through 2-28-09 
Hartford 
Ck Date Amount 
2/4/2008 50,000 
50,000 Hartford proceeds 
Payments for inventory per MOO 3rd report (Feb thru Dec 2008) 
not included in continuing expenses above (Schedule IV) 
Balance remaining 2-28-09 
Combined balances remaining as of 2-28-09, before compensation 
to Fritz's 
less balance due on True Value invoice as of 2-28..Q9 (Schedule V) 
Funds available 10-31-08 to re-stock store and replace fixtures, 
prior to payment of any compen •• tlon to the Fritz's since 
February 1, 2008 through Oct 31, 2008 
$ 154,095 
(119.815) 
34,280 
50.000 
(28.932) 
21,068 
55,348 
(68.729) 
$ (13,381) 
l~ 
~ 
"-
... 
-
-
ScheduJe3 
Lakeland True Value Hantw.,. Stot'e 
(;ontinuing Expenses 
F.br\IIIt'Y 2008 • o.c.mbtlr2009 
F~b 08 Mar 08 ~ Ma, 08 .b!!J.!!l JuI 08 Aug 08 ~ Oct 08 ~ Dec 08 Jan 09 Feb 09 
Payroll 10.197 1<4.374 10.,937 9.439 5.046 13.45.4 
Payroll taxes 936 1.312 836 810 435 1.160 
Owner SaIa!)' 
InsUt8nte 204 277 445 
C~efSupport-Tnad 627 590 1.214 629 747 779 
TemponJry Office Rent 600 600 800 600 600 600 600 000 
BuildIng Rent ".170 4.170 ... no 4.770 04,770 
Utilities 171 1,352 43 38 561 500 551 515 
Telephone 340 297 238 264 17 265 536 
Propel1y tues 100 
Leased Equipment. 48 30 
CopMn" 64 64 64 64 64 64 64 64 64 64 64 64 64 
Lepl and AocounIing 1.500 1.000 3.1112 2.620 1.000 743 I'i4O 2.127 2,831 
t.'6scda--. 867 75 
0tIica supplies 232 72 65 25 40 
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JAR DItch Wltcn 215 210 206 201 197 192 188 184 179 17 .. 110 165 161 
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WFSSALoan 832 696 652 62" 589 508 518 512 489 505 443 397 397 
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True Value Company 
Member Statement-Menlber # 05295-1 
Statemen1 Date: 02l11i09 
CHIiCKS ~EC::IV~D TC',~L t .MOUN'l' CReDIT R=VIEW Pt,'lINT 
NEW ACTIVITY 
Amount. 
!. 
'.' 
,46 
;$ 4!S . os :S 
CURRENT FUTURES 
/s ~as. 0& $ 
S1; lENT CATECO~Y TOTALS 
ANTIC/OlseT. 
.U /i 
MmC!PATIOH 
.00 ' $ 
tlllANAGEMENT 
SUMMARY 
Due Date: 02120/09 
Is 1011,000 
CF4t .. I';~ iOTA-!. 
I 
.00 :S .. as. 05 
GRANO TOTIt.L 
.00 S 41& .o~ 
Pesr Du. Currelll Du~ Tol:IIl Due Now Futur. Du. Unapplied C •• h Statlm.n! Tolel 
ciS,2Ql.13 S 485.05 $ &8.121." S .00 S , DO S ~"7Z"" 
FUTURE DUE DETAILS (CURRENT ANTICIPATION RATE· 6';' APR) 
Monrh DUR 
MRI:H ,.0' $ 
A~ItfL ZOot/S 
"AT zoo. $ 
JUNE 2009 S. 
JULY 0110' IS 
",UC:USl 200, : $ 
"rntllU 20091$ 
OCTOleft 2009 $ 
NO\'E"8ER 2009 S 
BECEK8ER 20o, J' 
JANUARY '201 0 $ 
OVUR OH£ YEAR $ 
TOTAL ,S 
~d*' ".aG 0" SI.,,,,,onl: 
.itl, " . /l1erc.~iUldii. 
.:ti~ N. W,WIOUJt 
C'OIl. Invoice 
F • Fiolnct 
fl • tI.~irt~rds 
Il- Acl'7 
" • Oirc<1 
I. . LWllber 
C • Ctl!lIil Su,," •• 
T·T., 
Il • IllIIJI ACCc>u",i .. , 
A • T.II,A..C, 
1\'1. Mem):r I"Vfllmtnl 
I AnticlpatlenlDl8eo\lnl 
-. S 
_. $ 
_. $ 
- - $ 
- - $ 
_. $ 
•• S 
-- $ 
- - $ 
.00 :; 
/( - t.lar Jcetin. 
A. • .l\d .. rlbin, 
L. • Ci"""i.o, 
T " T',uo".rve.oolD 
-- s 
-. S 
-- s 
_-Is 
•• 1$ 
--Is 
~~I; 
::/'; 
_. s 
•. $ 
_. $ 
.PO S 
II - RelAil O,..ralionl 
S • Sv_leu 
C. c.. .. l'" 
T . R."U 9)'1"11>1 
/I . IUnl", 
I • Jnd'mrh,J 
G· <.brdcli 
1\'1. M&f~.' 
Nllt rlliu,. DUll 
.00 LAKE 
POI 
RAft 
/I .. ', 
?6~Lt? eI.. iiaJI 
SeIlltd",. VI 
BUlin ... P .... on.1 Property 
Hartford Lakelsnd DIfference 
Fixtures and Rental ToolsIEqulpment 
Furnllufe. l'ixtvrea and equipment-in storage IItr /III S 84.012 $ 84.012 
ClllmecI milling llIms-per 8xtenCl4K! UI' 75.334 87.870 
Replacement fixture. (Loti., Quote, inciude. freighl) 33.868 33.888 
R.placement leanner 63<1 S:W 
Signage 9.254 9.254 
203.102 215.838 
In".ntory 
Tolal i(lVentory 149.753 255,288 105,$3$ 
LeIS undamaged Inventory (S:!,3352 {S3.335~ 
Damaged Inventory-per list 98,418 201.953 
TOlals ml~20 41171691 
Leu HWard paymenta-
21412008 (SO.OOO) (50.000) 
212412009 (70.0oo) (70.000) 
511512009 (834) (1'134) 
8/1C12009 (50,000) (50.000) 
8/1812009 
f.
1274861 {127,88B2 :211.;520: 12111,52°1 
Funolng aefICiency 10 dille S 1~OO S 119,071 
Keely E. Duke 
ISB #6044; ked@hallfarley.com 
Bryan A. Nickels 
lSB #6432; ban@hallfarley.com 
HALL. FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho. Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395·8500 
Facsimile: (208) 395·8585 
W:\3\3472.9\MIL· Claim Amounts· Motion and Memo.doe 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO} 1N AND FOR THE COUNTY OF KOOTENAI 
LAKELAND TRUE VALUE HARDWARE. Case No. CV.08.7069 
1.L.C., 
~0S 
':, J 0 
Plaintiff. DEFENDANT'S MOTION IN LIMINE RE: 
PAID CLAIM AMOUNTS AND I 
VS. 
THE HARTFORD FIRE INSURANCE 
COMPANY, a COlUlecticut corporation, 
Defendant. 
MEMORANDUM IN SUPPORT I 
COMES NOW. defendant Hartford Fire Insurance Company ("Hartford"), by and 
through its undersigned counsel of record, and hereby moves this court and sub -ts this 
memorandum in support of Defendant's Motion in Limine Re: Claimed Delay. which requests 
this Court preclude the offering of any testimony. or admission of any evidence, regjding the 
amount of claim payments made by Hartford to Lakeland after the Period of Restora~on time 
frame at issue, as any such testimony/evidence is either not relevant, or otherwise S~OUld be 
barred under IRE 403 even if relevant. As discussed herein, the Court should grant tlie instant 
motion. 
DEFENDANT'S MOTION IN LIMINE RE: PAID CLAIM AMOUNT~ AND 
MEMORANDUM IN SUPPORT - 1 I 
ARGUMENT 
The sale issue at trial is wbether Hartford should have provided three additi1 months 
of business income claim payments for the remainder of the maximum 12-month penod in the 
Policy - that is, for the time period November 1, 2008 through January 28, 2009. This bourt has 
, I 
previously held that Lakeland's total damages d~g this time period may not exceed ~laintifr s 
I 
expert's calculation of !hese claimed damages. which is $19 .052 (which will be SUbieo1 to cross-
examination by Hartford's counsel at the time of trial). (Order Re: Plaintiff's lotion to 
Reconsider, entered March 13, 2010). This Court has also previously held that Lake and may 
not assert a claim for bad faith. S •• Order Grarning Defendam's Motion to Compel td Order 
Granting Defendant's Summary Judgment in Part and Denying Summary Judgment in art, filed 
November 23, 2009, at p. 1 ("Hartford's Motion for Summary Judgment is GRAN ED with 
respect to all of plaintiff's claim for breach of the duty of good faith and fair deal ng (''bad 
faith"), and any and all such claims are hereby c!lsmissed with prejudice."). I 
Relevant to the analysis of the determination of the Period of Restoratio are, in 
particular, three provisions of the Policy. First,'the definition of "Period of Restoratio .. which 
outlines the end-date: 
12. 
b. 
"Period o/Restoration'J means the period of time that: I 
a. Begins with the date of direct physical loss or physical darage 
caused by or resulting from a Covered Cause of Loss at tne 
"scheduled premises, JI and 
Ends on the date when: ' 
, 
(1) The property at the tfscheduled premises" should b 
r~p~ired, re~uUt, or replaced with reasonable speed land 
similar quality; . 
(2) The dale wh~n your business resumed at a new, per fanent 
DEFENDANT'S MOTION IN LIMINE RE: PAID CLAIM AMOUNT AND 
MEMORANDUM IN SUPPORT - 2 
location. 
I 
(emphasis added). Second, the provision that indicates that the insured is ob igated to 
resume operations, even if doing so with damaged inventory: I 
7. Resumption of Operatio~ I 
In the event of PhYSiCall~ss or physical damage allhe "schedulld 
premises Jl you must res~e all or part of your "operations" as I uk/ely 
as possible. . 
We will reduce the amount of YOlf!: 
I 
a. Business Income Ipss, other Ihan Extra Expenses, to the extent you 
can resume you, 'operations', in whole or in part, by us
1
ng 
damaged and und,tunaged prope11y (inclu.ding merchan ise or 
stock) at the 'schedu.led premises' or elsewhere ... 
3. Duties in The Event Of Loss Or Damage' 
You must see that the folloWing are done in the event of loss of r 
damage to Covered Property: 
i 
I 
j. Resume part or al~ of your rr operations" as quickly as POrSible. 
(emphasis added). 
Wbat is not relevant to this subject ~ the time of trial, however, is fue ~ount of 
payments made by Hartford with respect to the: clrum made by Lakeland after the SUbjict Period 
of Restoration time period.. As the Court is wop aware, Hartford has paid a total of $,46,979.25 
under the Policy with respect to the roof-collapse claim brought by Lakeland: the policy limits of 
$370,000 as Business Personal Property, an :additional $9,254.25 for Outdoor Si~age and 
$7,396.00 for Computers and Media, $266,407.00 as Business Income, and $93,9221 Extended 
DEFENDANT'S MOTION IN LIMINE: RE: PAID CLAIM AMoJls AND 
MEMORANDUM 1N SUPPORT· 3 
I 
I 
: I 
Business Income. However. of those amounts. ;only the folloWing payments were made prior to 
, I 
and contemporaneously with Hartford's defined Period of Restoration: 
a $50,000.00 - February 4, 2008 - Advance on Business Personal Property 
b. $50,000.00 - March 18, 2008 - Advance on Business Income I 
c. $73,951.00 - May 23,2008 ..l Business Income 
d. $30,144.00 - July 17,2008 -iBUSiness Inc~~e I 
e. $22,529.44 - November 121 2008 - Business Personal Property (Klein's)1 
, I 
f. $31,699.00 - November 12,2008 - Business Income2 
Lakeland's contention - that the Period ,of Restoration end-date of October 31, ,2008 was 
, incorrectly detennined because it lacked the c~h-flow to res~e operations thereafter /- requires 
only a "snapshot in time" of Lakeland's cashJflow standing' following October 31, 1008, and 
why that was inadequate to resume opera~ons.: The amount 'of Hartford's claim payJents after 
the Period of Restoration does not, then, make ilie detennina~on of the action more pJobable or 
less probable. See IRE 401. Whether Hartford had paid an; additional claim amoJts, or had 
, I 
not paid any claim additional amounts Whatsoe~er, does not ~rove whether or not LJeland had 
the capacity to resume operations following the October 31, 2008 end-date of the Period of 
Restoration. Indeed, the Period of Restoration language of ~e Policy is not even liIed to the 
payment (partial or full) of claim dollars by the insurer.3 Thus, the amounts that H ford has 
paid to Lakeland after the Period of Restoratiorr are, simply, iielevant. l' 
, Although after the October 31, 2008 Period of Resto~tiOn end date, ~ese payments were made wi in 2 weeks 
thereof, and, had Lakeland resumed operations at the conclusion of the, Period of Restoration, would have been 
made during or near that reopening period. ' 'i J 
l Se.e. note 1, supra. ::1 
3 In fact, in some scenarios, it would be practically imPossible for a claim to be paid pdor to the co elusion of a 
Period of Restoration. For example, in the situation of a'more minor event that closed a store for a week. the Period 
of Restoration would conclude at the end of that week, 'but, as a practichl matter, the inslll'er would n~t be able to 
receive notice of the claim, receive aU claim information, review and process that information, and /men issue a 
check for the claim amount prior to the resumption of the store's operations. Thus, claim payments arel both, by the 
tenus oflhe Policy and as a matter of practicality, diVOTid from the de~ination of me Period OfRestrmtion. 
DEFENDANT'S MOTION IN LIMINE RE: PAlP CLAIM AMOUNTS AND 
MEMORANDUM IN SUPPORT - 4 : I 
I 
I 
,I 
Even were the amounts of claim paym~nts to Lake1~d by Hartford after the I eriod of 
Restoration relevant for some other reason, ho~ever, any tes~ony and evidence regalmg such . 
amounts would still violate the provisions of IRE 403~ which ~ovides: I 
Although relevant, evidence may be excluded if its probative value ,is 
substantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by conSiderations of undue delay, waste of ti1e, 
or needless presentation of cumulative ~dence. 
, , 
Again, the amount of claim dollars paid by Hartford after th~ ~eriod of Restoration ~b respect 
to Lakeland's claim really is, ultimately, a ndn-sequitur to '~e actual question for I'a! - the 
, , 
ability of Lakeland to resume operations. Presentation of any testimony or evidence related to 
the total claim payments made by Hartford after the Period of Restoration, then, wou d confuse 
the issues or otherwise mislead the jury, and W~uld, further, ~~nstitute a waste of timel given the 
lack of bearing it has on the question for triaJ. Additionally, there is a significant danger of 
prejudice to Hartford through the admission of: any such evidence at the time of triad given the 
apparent disparity oftotal dolJars u1timataly ~aid when all':was said and done ($716,979.25) 
versus dolJars still remaining in dispute ($19,O~2). Of cour~ in actuality, it is not ~ value of 
the claim that is at the centerpjece of the disp~te for trial, bu~ rather the length of tim~ between 
,;1 I 
Hartford's determined Period of Restoration (~nding Octobe~ 31, 2008) and Lakelanl's desired 
coverage period (ending January 27, 2009). This distinction might be swallowed w ole if the 
disputed value of the claim is presented to the jiu:y - either .,,;pressly or implicitly - as I an insurer 
attempting to "nickel and dime" an insured fo; the last porti~n of a claim, when, in )act, that is 
ii I 
, , 
not the substance of the dispute at all. That would fundamentally prejudice Hartford s position , 
, , 
, , 
and ability to defend its Period of Restoration decision in this':matter. 
,t! 
For these reasons, then, this Court shbuid precludejthe offering of any tes~ony, or 
! I' I 
admission of any evidence. regarding the ~ount of cla#P. payments made by Hartford to 
DEFENDANT'S MOTION IN ~ RE:: PAJ, CLAIM AMOUNts AND 
. MEMORANDUM IN SUPPORT· 5 ,:1 I 
il 
.11 
: .:I 
. " 
: I 'I 
Lakeland after the Period of Restoration time frame at i~sue, at! the trial of this matter. 
, II 
, , 
CONctUSION 
, I 
, ' I, ' 
Accordingly, Hartf~ respectfully requests this Court rant the instant motion if limine. 
DATED this zl" day of May, 2010. . ; .;; I 
! . II 
HALL, F ARLEYi~ OBERRECHT & 
; BLANtON, i1' A. 
I II 
. U 
Ii 
.' 
i BY:_=--===~..;::=:.;r.~--=:----I--­
the Firm 
, 
i 
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CERTIFICATE OF S~RVlfE I 
I HEREBY.CERTIFY that on the Zet: ~ay.o~MaY~'!2010, I caused to be serred a true 
copy of the foregomg document, by the method mdic~ed b~low, and addressed to each of the 
c: 11 . i ' '10 
.10 owmg: ,,:,1i, 
I " :i! ~ U.S. Mlill, Postage Prepaid 
o ~d ~~livered Arthur M. Bistline Law Offices of Arthur M. Bistline 
1423 N. Government Way , 0 Ovemigbt Mail o ~elecop'Y Coeur d' Alene, Idaho 83814 
Fax: 208/665-7290 I2J Email ~I , II 
,i 
Ket1Y , 
I 
'I 
I 
1/ 
I 
I 
I 
I 
i 
: ' , , 
DEFENDANT'S MOTION IN LIMINE RE: 
, i 
MEMORANDUM IN SUPPORT - 7 ' 
CLAIM AMOUN' S AND 
2:150 
ARTHUR M. BISTLINE 
BISTLINE LAW, PLLC 
1423 N. Government Way 
Coeur d'Alene, ID 83814 
(208) 665-7270 
(208) 665-7290 (fax) 
abistline@povn.com 
ISB: 5216 
Attorney for Plaintiff 
?nlnf":~Y20 D' 
-'-',(. I.') , f4 '). ')2 I., V' J 
CL rRK DISTRICT COURT 
( ~ 
DEP/ITY t? 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LAKELAND TRUE VALUE HARDWARE, Case No: CV -08-7069 
L.L.c., 
FFIDA VIT OF ARTHUR M. BISTLINE IN 
Plaintiff, OPPOSITION OF MOTION IN LIMINE 
vs. 
THE HARTFORD FIRE INSURANCE 
COMPANY, a Connecticut Corporation, 
Defendant. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
DELA Y IN PAYMENT 
I, Arthur M. Bistline, having been first duly sworn, upon oath depose and state that: 
1. Attached as Exhibit A is a true and correct copy of excerpts from the deposition 
transcript of Julia Kale filed in Kootenai County Case. No. CV -08-7069. 
2. Attached as Exhibit B is a true and correct copy of excerpts from the deposition 
transcript of Amy Koehler filed in Kootenai County Case. No. CV-08-7069. 
3. Attached as Exhibit D is a true and correct copy of excerpts from the deposition 
transcript of Michelle Reynolds filed in Kootenai County Case. No. CV -08-7069. 
AFFIDAVIT OF ARTHUR M. BISTLINE 
- 1 2:151 
DATED this & day of May, 2010. 
ARTHUR M. BISTLINE 
tlt 
SUBSCRIBED AND SWORN to before me this J...r:L4aay of~, 2010. 
daho 
Residing at: Coeur d' Alene 
Commission Expires: .:r-llllll 
CERTIFICATE OF SERVICE 
I hereby certify that on the 20th day of May, 2010, I caused to be served a true and 
correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
Keely E. Duke [ ] 
Bryan A. Nickels [ ] 
Hall, Farley, Oberrecht & Blanton, P.A. [] 
PO Box 1271 [ ] 
Boise, ID 83701-1271 [x] 
FAX: (208) 395,.8585 
AFFIDA VIT OF ARTHUR M. BISTLINE 
-2 
Hand-delivered 
Regular mail 
Certified mail 
Facsimile 
Email 
•• '.1- •• ~4t:Jt)~ 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-08-7069 
Julia Kale March 1,2010 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO 
IN AND FOR THE COUNTY OF KOOTENAI 
Case No. CV-08-7069 
LAKELAND TRUE VALUE HARDWARE, 
L.L.C. , 
Plaintiff, 
-vs-
THE HARTFORD FIRE INSURANCE 
COMPANY, a Connecticut 
Corporation, 
Defendant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
--------------------------------) 
VIDEOTAPE DEPOSITION OF JULIA KALE 
(Taken by the Plaintiff) 
4800 South Tryon Street 
Charlotte, North Carolina 28217 
Monday, March 1, 2010 
Reported by: Beverly J. Gramm, RPR 
Notary Public 
~~PLAINTIFF'S . 
i" .'. EXHIBIT A ~~5/~olro 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-08-7069 
Julia Kale March 1, 2010 
1 APPEARANCES OF COUNSEL: 
2 On Behalf of the Plaintiff: 
3 (Via Telephone) 
ARTHUR M. BISTLINE, Esq. 
4 Bistline Law, PLLC 
1423 North Government Way 
5 Coeur d'Alene, ID 83814 
(208) 665-7270 
6 abistline@povn.com 
7 
8 On Behalf of the Defendant: 
KEELY E. DUKE, Esq. 
Page 2 
9 Hall, Farley, Oberrecht & Blanton, P.A. 
Key Financial Center - Suite 700 
10 
11 
12 
13 
702 West Idaho Street 
P.O. Box 1271 
Boise, ID 83701 
(208) 395-8500 
ked@hallfarley.com 
14 ALSO PRESENT: 
Donald Graves, CLVS 
15 Videographer 
16 
17 
18 
19 
VIDEOTAPE DEPOSITION OF JULIA KALE, taken 
20 by the Plaintiff, at Embassy Suites, 4800 South 
21 Tryon Street, Suite 506, Charlotte, North Carolina, 
22 on the 1st day of March, 2010, at 8:09 a.m., before 
23 Beverly J. Gramm, Registered Professional Reporter 
24 and Notary Public. 
25 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-OB-7069 
Julia Kale March 1, 2010 
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1 
2 
CON TEN T S 
THE WITNESS: 
3 
Julia Kale 
4 
5 DIRECT EXAMINATION 
By Mr. Bistline 
6 
7 CROSS-EXAMINATION 
By Ms. Duke 
8 
9 REDIRECT EXAMINATION 
By Mr. Bistline 
10 
11 
12 
I N D E X 
Plaintiff's Exhibit 1 
T 0 
13 (Packet of claim notes and 
14 discovery response) 
Plaintiff's Exhibit 3 
E X H I BIT S 
15 (Summary of Business Interruption) 
16 Plaintiff's Exhibit 4 
17 
18 
(Redacted Summary of Business Interruption) 
Plaintiff's Exhibit 5 
(Chain of e-mails) 
19 Plaintiff's Exhibit 7 
20 
21 
22 
23 
24 
25 
(E-mail dated 8/7/08) 
Plaintiff's Exhibit 8 
(Letter dated 4/18/08) 
4 
112 
113 
12 
46 
71 
85 
108 
65 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
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MR. GRAVES: We're on the record at 8:09, 
today's date is March 1st, 2010. This is the 
deposition of Julia Kale taken in the matter of 
Lakeland True Value Hardware, LLC, Plaintiff, 
versus The Hartford Fire Insurance Company, a 
Connecticut Corporation, Defendant, In The 
District Court Of The First Judicial District 
Of The State of Idaho, In And For The County Of 
Kootenai. 
This deposition is being held at 4800 
South Tryon Street, Charlotte, North Carolina. 
My name is Donald Graves, the court reporter is 
Beverly Gramm. We're with Huseby, Inc. 
Will counsel introduce themselves for the 
record, please. 
MR. BISTLINE: Arthur Bistline, Coeur 
d'Alene, Idaho, counsel for Lakeland True Value 
Hardware, Plaintiff. 
MS. DUKE: Keely Duke representing the 
defendant, The Hartford Fire Insurance Company, 
from Boise, Idaho. 
MR. GRAVES: Will counsel -- I'm sorry. 
Will the court reporter please swear in the 
witness. 
* * * 
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1 JULIA KALE 
2 having been duly sworn, was examined 
3 and testified on her oath as follows: 
4 DIRECT EXAMINATION 
5 BY MR. BISTLINE: 
6 Q. Okay. Good morning. Is this Miss Kale 
7 then in front of me? 
8 A. 
9 Q. 
10 before? 
11 
12 
13 
14 
A. 
Q. 
A. 
Q. 
Yes, sir. Good morning. 
Have you ever had your deposition taken 
No, sir. 
Was that a no? 
Yes. No, I have not. 
Okay. Well, then I won't -- I'm sure you 
15 know the real basic rules of don't talk over each 
16 other and wait for each other to finish their 
17 sentences and answer with yeses and nos, so I won't 
18 belabor those points. 
19 Please state your name for the record. 
20 A. Julia Kale. 
21 Q. And where did you attend college? 
22 A. Appalachian State University. 
23 Q. And what was your degree in? 
24 A. Criminal justice. 
25 Q. And where did you first work after 
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1 college? 
2 A. Stonewall Jackson Training School. 
3 Q. Stonewall Jackson Training School? 
4 A. Yes. 
5 Q. And what did you do at that school? 
6 A. It is a juvenile detention center. I was 
7 a juvenile counselor. 
8 
9 
10 
11 
Q. 
A. 
Q. 
A. 
And how long did you do that? 
I did that for approximately seven months. 
And then where did you work after that? 
I worked then at K Mart Corporation as a 
12 loss prevention manager. 
13 Q. And how long did you work for K Mart? 
14 A. Approximately two years. 
15 Q. And after that where did you work? 
16 A. I then went to work at Liberty Mutual 
17 Insurance. 
18 
19 
20 
21 that? 
22 
23 2002. 
24 
25 
Q. And what did you do for Liberty Mutual? 
A. I was a claims adjuster. 
Q. And when did you -- about what year was 
A. That was approximately -- that was January 
Q. 2002? 
A. Urn-hum. 
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1 Q. And when you went to work for Liberty 
2 Mutual, did they provide you training to be an 
3 insurance adjuster? 
4 A. Yes, sir. 
5 Q. And what kind of training did they 
6 provide? 
7 A. I attended a class to get my casualty 
8 adjuster's license. And they provided two weeks of 
9 training, additional training. 
10 Q. Just briefly, what is the class -- I mean, 
11 how long is the class for the adjuster's license you 
12 obtained? 
13 A. It is 40 hours. 
14 Q. And is that taught all at once or is it 
15 sort of like a collection of courses you can attend 
16 and accumulate credits? 
17 A. I attended Monday through Friday class, 
18 eight hours a day for 40 hours. 
19 Q. And is part of that training I guess ways 
20 to identify, I guess, for lack of a better term, red 
21 flags in claims? 
22 A. Yes, sir. 
23 Q. Okay. And in that training did they 
24 provide any specific training towards the adjustment 
25 of the type of claim involved here, a lost business 
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1 income claim? 
2 A. No. 
3 Q. And how long did you work for Liberty 
4 Mutual? 
5 A. 
6 Q. 
7 A. 
8 
9 A. 
Four years. 
So till roughly 2006? 
Uh-huh. 
MS. DUKE: Yes? 
Yes. 
10 BY MR. BISTLINE: 
11 Q. And during that time with Liberty Mutual, 
12 did you adjust any claims similar to this one where 
13 a catastrophic event had caused the business to 
14 cease operations and there was a business income 
15 policy? 
16 A. No, I did not. 
17 Q. And after -- well, real quick. At 
18 adjuster's class -- no, never mind. And after 
19 Liberty Mutual where did you work after that? 
20 A. I then went to work for Specialty Risk 
21 Services, which is a division of The Hartford. 
22 Q. Specialty Base Services? 
23 A. Specialty Risk Services. 
24 Q. Risk Services, okay. Thanks for bearing 
25 with me on this speaker phone. 
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1 A. Sure. 
2 Q. And what were your duties at Specialty 
3 Risk Services? 
4 A. I was a claims adjuster, claims examiner. 
5 Q. Okay. And when you were at that job, did 
6 you adjust any claims similar in nature to this 
7 claim? 
8 
9 
A. 
Q. 
No, I did not. 
And how long were you with I guess that 
10 division of The Hartford? 
11 
12 
13 
14 
15 
A. 
Q. 
A. 
Q. 
A. 
For one year. 
And then where did you go after that? 
I then went to Royal Insurance. 
And what did you do at Royal Insurance? 
I worked in the environmental litigation 
16 department. 
17 Q. And what were your job duties incident to 
18 working in the environmental litigation department? 
19 A. I handled run-off claims, meaning claims 
20 that Royal was no longer writing business, so I 
21 assisted in the environmental department, adjusting 
22 and handling existing environmental claims. 
23 Q. And how long did you do that? 
24 A. That ended up being a rather temporary 
25 position. I did that for five months. 
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1 Q. And then after that where did you go to 
2 work? 
3 A. I then went to Strickland Insurance. 
4 Q. And what did you do for Strickland 
5 Insurance? 
6 A. I was a claims adjuster. 
7 Q. 8nd when you were there did you adjust any 
8 claims similar to this claim? 
9 A. No, I did not. 
10 Q. What kind of claims adjusting did you do 
11 there primarily? If there was a primary type. 
12 A. Primarily construction defect. 
13 Q. And how long did you work for Strickland? 
14 A. A little over a year. 
15 Q. And then after that where did you go to 
16 work? 
17 A. Then I went to work for Sedgwick Claims 
18 Management Services. 
19 Q. Okay. And what were you hired to do by 
20 Sedgwick Claims Management Services? 
21 A. I was handled to handle and adjust 
22 property and casualty claims, general liability. 
23 Q. Similar to the one that we're dealing with 
24 in this case? 
25 A. Yes. That was included. 
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1 Q. Okay. Did Sedgwick provide you any 
2 additional training when they hired you? 
3 A. No. 
4 Q. And is Sedgwick, to your knowledge, a 
5 division of The Hartford or is it just a separate 
6 company that works with The Hartford? 
7 A. It's a separate company. 
8 Q. And prior to this claim at Sedgwick, had 
9 you evaluated any other claims of a similar nature? 
10 A. No. 
11 Q. And who was your immediate supervisor at 
12 Sedgwick when you first started working there? 
13 A. Michelle Reynolds. 
14 Q. And you're not presently working for 
15 Sedgwick anymore? 
16 A. No, I'm not. 
17 Q. Who are you working for now? 
18 A. I'm unemployed. 
19 Q. And when were you released from Sedgwick? 
20 A. In December 2009. 
21 Q. And what was the circumstances behind your 
22 release, was it a layoff or was it a termination for 
23 cause or ... 
24 A. It was a layoff. 
25 Q. Like everybody else, huh? 
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A. Yes. 
Q. Okay. When --
MR. BISTLINE: I'll have the court 
reporter hand you what I have marked as Exhibit 
1 which is, basically it's a large collection 
of the claim notes, and then there's a policy 
attached to the back of that. It's just a 
discovery response in this case. 
Do you have that there in front of you? 
MS. DUKE: You've got to stop talking. 
THE COURT REPORTER: I need to mark it. 
MR. BISTLINE: Okay. 
13 (Plaintiff's Exhibit 1, packet of claim 
14 notes and discovery response, was marked for 
15 identification.) 
16 THE WITNESS: I have it now. 
17 BY MR. BISTLINE: 
18 Q. Okay. If you'd turn to about nine pages 
19 back, it's the first page of the claim notes. You 
20 can see it, it's got a Bates stamp we call it down 
21 there in the lower right corner. 
22 A. Give me one second. The first page of 
23 claim notes? 
24 Q. Yes. Do you see that H, it's got five 
25 zeros and a one. 
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1 A. Yes. 
2 Q. Okay. Throughout this deposition I'll 
3 refer to those -- that number down in the lower 
4 right corner there, just for ease of reference. 
5 A. Okay. 
6 Q. NOW, when do you first recall hearing 
7 about this claim? Who contacted you at Sedgwick? 
8 A. I received the claim, it came in as a new 
9 claim, it was assigned to me on January 29th. 
10 Q. Okay. And how did the claim get assigned 
11 to you? 
12 A. My supervisor, Michelle Reynolds, assigned 
13 it to me. 
14 Q. Okay. And is that is there's an 
15 entry there dated 1/29/08 on page 1. 
16 A. Yes. 
17 Q. From SR M. Reynolds. What does the SR 
18 stand for? 
19 A. Supervisor note. It's a type of note. 
20 Q. And would that note be the, I guess the 
21 assignment of the claim to you, is that what that 
22 is? 
23 A. Yes. Once a claim comes in she puts in a 
24 note prior to being assigned to the adjuster. 
25 Q. And who did you view to be the -- your 
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1 client for the adjustment of this claim? 
2 A. Lakeland True Value. 
3 Q. Well, actually, who did you view as hired 
4 you to adjust the claim? 
5 A. Hired me to adjust the claim? 
6 Q. Yes. Who hired Sedgwick to adjust the 
7 claim? 
8 A. 
9 Q. 
I don't understand what you're asking. 
I guess did The Hartford hire Sedgwick 
10 directly to adjust this claim or was there ... 
11 A. We are a third-party administrator, 
12 Sedgwick is, handling claims for Member Insurance. 
13 Lakeland is an insured. 
14 Q. Okay. What do you mean by the Member 
15 Insurance? What does that mean? 
16 A. Member is the agent. They are -- they 
17 handle -- they sell the policy. Sedgwick adjusts 
18 the claims, Hartford writes the policy. 
19 Q. Okay. What as an adjuster is your goal 
20 when you're adjusting a claim? If you have sort 
21 after bottom line goal, what is that when you're 
22 adjusting? 
23 A. To investigate the claim and to settle and 
24 resolve it as quickly as possible. 
25 Q. Okay. And when you do that who -- on 
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1 whose behalf are you acting, The Hartford's or an 
2 behalf of Lakeland? 
3 
4 
5 
6 
A. 
Q. 
A. 
Q. 
Acting on behalf of the insured. 
The insured? 
Yes, Lakeland. 
Okay. Going through her directive to you, 
7 it says contact insured via three point contact. 
8 What is -- or 3-PT contact. I'm assuming that means 
9 point. 
10 A. Yes. 
11 Q. What does that mean? 
12 A. That's a best practice provided by 
13 Sedgwick where -- our contact requirements. In this 
14 matter we just had one party, that being Lakeland 
15 True Value. The three point contact would be if you 
16 had a claimant, an insured or a witness. 
17 Q. Okay. And the next line is obtain RIS. 
18 What is RIS? 
19 A. It's a recorded statement. 
20 Q. Okay. And then a little bit down this 
21 says assign I/A. Is IIA an independent adjuster? 
22 A. Yes, it is. 
23 Q. Okay. And let's see. Okay. Then down 
24 below it says for the IN claim. What is the IN 
25 claim? 
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1 A. It's a business income portion of the 
2 claim. 
3 Q. Okay. Okay. I know some of these answers 
4 are -- seem obvious. 
5 A. That's okay. 
6 Q. Just making sure. And then it says obtain 
7 the insured's last two years of financials. Did you 
8 understand what the purpose of obtaining the last 
9 two years of financials was? 
10 A. Yes. In order to adjust the income claim, 
11 determine the loss. 
12 Q. And let's see. Okay. Then the next note 
13 down, it's a 1/29/2008, and it says it's a CK 
14 Bseasley. 
15 
16 
17 
18 
A. Yes. 
Q. What does the CK stand for? 
A. That is a claim assistant note that goes 
into the claim file. All that is, is a matter of 
19 setting up the claim and getting coverage added to 
20 the claim and included in the claim, converted so 
21 that we can issue payment on the claim when it's 
22 ready. 
23 Q. Okay. Then on page 2 of the claim notes, 
24 at the bottom there is an entry dated 1/29/08. 
25 A. Yes. 
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1 Q. And that looks like you had a conversation 
2 with Mike Fritz? 
3 A. I did. 
4 Q. And was that the first time you spoke with 
5 him? 
6 A. Yes, sir. 
7 Q. And prior to that had you visited with 
8 your supervisors about the claim at all or just had 
9 the -- I guess the claim notes going back and forth? 
10 A. This is the same day that I got the claim. 
11 Q. Okay. 
12 A. So I had made contact with the insured, 
13 Mike Fritz. Well, Mike Fritz at Lakeland True 
14 Value, to discuss the loss and find out the severity 
15 of his loss. 
16 Q. Okay. Now, and it directed that you 
17 contact an independent adjuster. Did you contact an 
18 independent adjuster? 
19 A. I did. 
20 Q. And who was that? 
21 A. It was GAB. 
22 Q. Is that GAB Robins? 
23 A. Yes. 
24 Q. Okay. That's the name of the company; 
25 correct? 
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1 A. Correct. 
2 Q. And do you remember the name of the 
3 individual who you were dealing with? 
4 A. His first name was Steve. I believe it's 
5 Borino. I'm not sure exactly. 
6 Q. Is it Bonanno maybe? 
7 A. Bonanno, yes. 
8 Q. And what was your directive to him? 
9 A. Bear with me one second. Let me -- so I 
10 can look at the assignment. 
11 Q. Yes. Take your time. 
12 A. Basically, what I did was I requested that 
13 he go out to Lakeland True Value to meet with Mike 
14 Fritz, inspect the damage, so that we had an idea of 
15 how bad the damage was. That being the collapse of 
16 the roof. And also the inventory damage. 
17 Q. Did you provide any specific direction to 
18 him on how to accomplish that goal? 
19 A. I requested that he contact Mike to set up 
20 a time to meet with him at the loss location. 
21 Q. And was it your view that it would be his 
22 job also to I guess protect protect is not the 
23 word I'm looking for -- but to observe how the 
24 salvage was being conducted after the roof had 
25 collapsed? 
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1 A. That did corne into play. In order to 
2 assist that we knew the scope of the damage and the 
3 scope of the inventory loss. 
4 Q. So I guess my question is it was your view 
5 that it was Mr. Bonanno's duty to oversee this 
6 process of salvaging what we could get out of the 
7 store and removing the roof and identifying the 
8 inventory loss, that kind of thing? 
9 I'm not saying it's his responsibility, 
10 but he was there to assist in that regard on 
11 Sedgwick's behalf? 
12 A. He was not 
13 MS. DUKE: Object to the form. Go ahead 
14 and answer it. 
15 A. He was my eyes. I hired him to report 
16 back to me what he observed visually. 
17 BY MR. BISTLINE: 
18 Q. And looking at page 4 of the claim notes, 
19 there's an entry on 1/29/08 that has the -- has your 
20 name, but before it, it has EV. What does the EV 
21 stand for? 
22 A. That's an evaluation note. 
23 Q. Okay. 
24 A. It is in regard to coverage. 
25 Q. Okay. And in that note the last line, 
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1 right above the time note stamp there, it says loss 
2 occurred in Idaho SOL runs 1/28/2011. What statute 
3 of limitations are you referring to there? 
4 A. The statute of limitations of Idaho. 
5 Q. Well, generally those refer to like a 
6 lawsuit. If you get in a car wreck you say you have 
7 two years to file a lawsuit in a car wreck, you have 
8 maybe three years to file a lawsuit for a breach of 
9 fiduciary duty, five years on a written contract. 
10 Do you know what that -- which statute --
11 what type of lawsuit you were referring to there? 
12 MS. DUKE: Objection. Calls for a legal 
13 conclusion. 
14 BY MR. BISTLINE: 
15 Q. You can answer the question. I mean, if 
16 you don't know ... 
17 A. No. It's for the loss. For the inventory 
18 loss and for the loss of business. 
19 Q. Okay. But -- so I guess that's my 
20 question is you're saying that's the statute of 
21 limitations when Lakeland can no longer sue for 
22 those losses? 
23 MS. DUKE: Legal conclusion. 
24 A. It's not for a matter of suing, it's for 
25 the -- it's when the statute of limitations runs. 
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1 It's when -- per the state. 
2 BY MR. BISTLINE: 
3 Q. Okay. And then on the next -- on that 
4 same page there's another note from you and it has 
5 
6 
7 
AP. What does the AP stand for? 
A. Action plan. 
Q. Okay. And at that point had you decided 
8 to hire Matson & Driscoll for the business income 
9 claim? 
10 A. Not at that time. 
11 Q. Okay. 
12 A. We did not know the scope of the loss. 
13 Q. Okay. And the next entry is blacked out. 
14 And do you recall what was in that entry? 
15 A. I'm assuming that's a reserve note. 
16 Q. Okay. What's a reserve note? 
17 A. A reserve note is when a claim comes in we 
18 short of determine, based on the information at the 
19 time the claim is reported and the information we 
20 have, what we need to set our reserves at for the 
21 loss. 
22 Q. Okay. Basically saying it's an estimate 
23 of what the potential I guess amount of the loss 
24 could be? 
25 A. Yes. Based on the information we have at 
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1 that time. 
2 Q. At that time. Which wasn't much, 
3 obviously, on the first day of the collapse. 
4 A. Correct. 
5 Q. And at that point had you retained any 
6 legal counsel on that date? 
7 A. No, sir. 
8 Q. Now, the next entry doesn't occur until 
9 February 1st, 2008. What was going on in between 
10 those two dates, between the 29th of January and the 
11 1st of February? 
12 A. I had assigned the independent adjuster to 
13 go out and meet with Mike, at the loss. I was 
14 waiting for a response back from him or from Mike. 
15 Q. Okay. And in that entry you advised that 
16 you were sending $50,000 for his needs. And at that 
17 point what information had you been provided about 
18 the loss? 
19 A. I knew that the roof, partial roof had 
20 collapsed. At that point we thought it was 
21 approximately two-thirds of the roof. And the 
22 inventory, we did not know the amount of inventory 
23 damaged, but we knew that there was substantial 
24 damage. And he was not able to operate his 
25 business. 
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1 Q. But if you didn't have -- I mean, you knew 
2 there was a collapse. What was the basis -- if you 
3 didn't have any information of the lost income or 
4 the actual amount of inventory, what was the basis 
5 for advancing the $50,000? 
6 A. It was an effort to assist Mike in his 
7 loss, in continuing his business needs, expenses. 
8 Q. In that same claim note, I guess about 
9 kind of right in the middle of it, he advises you 
10 that his guesstimate of weekly wages was $4,000 a 
11 week. Do you see that there? 
12 A. I'm looking. Yes. 
13 Q. At that point did you advise him to 
14 provide any sort of documentation for the amount of 
15 those weekly wages? 
16 A. Yes. I requested that he provide us his 
17 financials in order for documentation for the wages. 
18 Q. Then on page 5, down towards the --
19 towards the bottom there, it looks like you have a 
20 report. And is that the report from the independent 
21 adjuster? 
22 A. It is. 
23 Q. At the time you received this report, had 
24 you decided to hire an accountant at this point? 
25 A. Not at this time. 
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1 Q. Okay. And I see the suggested reserve 
2 from the independent adjuster is blacked out. Is 
3 that something that they commonly do is provide a 
4 suggested reserve as part' of their duties to you? 
5 A. Basically, yes. If we request it, since 
6 they have seen the loss visually, it is their 
7 suggestion, their opinion. 
8 Q. At what point did you decide to hire an 
9 accountant to evaluate the claim? 
10 A. Once we realized that Lakeland True Value 
11 was going to be out of business for some time while 
12 the building was being repaired. 
13 Q. And was that -- it's not real clear from 
14 the claim notes, but it looks like it's roughly 
15 early February that you make that determination, or 
16 so. I was just going to say it looks like on page 
17 10 you're talking about the insured's accountant to 
18 get financials. 
19 A. Urn, I believe that when we got the initial 
20 report from GAB and realized the scope -- the amount 
21 of the loss, the severity of the loss, that is when 
22 we, you know, we realized that Lakeland was going to 
23 be down for a matter of months. Therefore, needing 
24 an accountant to assist us in the business income 
25 loss. 
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1 Q. Okay. And did you have any direct 
2 discussions with your supervisors about this or was 
3 it all just through the e-mails or claim note 
4 process? 
5 A. No. We talked directly about the loss, as 
6 it was a rather large loss. 
7 Q. And that would be with Miss Reynolds? 
8 A. Yes. 
9 Q. And did you have any other discussions 
10 besides with Miss Reynolds? With other higher-ups, 
11 I guess. 
12 A. No. 
13 Q. So on this claim Reynolds was the only one 
14 who you consulted with? 
15 A. She is my direct supervisor, yes. 
16 Q. Okay. Now, you say the point in hiring 
17 the accountant is to assist you with evaluating the 
18 business income claim? 
19 A. Correct. 
20 Q. Okay. And then on page 10 there is a 
21 claim note from Miss Reynolds dated 2/12/2008. And 
22 it starts off with contact and then - timely. Do 
23 you see that? 
24 A. Yes. 
25 Q. What does that mean? 
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1 A. Meaning that I made the contact timely 
2 within the 24 hour -- we have a 24 hour contact 
3 requirement. That contact was made within 24 hours. 
4 Q. Okay. So this note is not evaluating 
5 Lakeland, it's evaluating what you're doing? 
6 A. Correct. 
7 Q. Okay. So that's why the EV is proper, she 
8 says your evaluation of the claim appears to be 
9 proper? 
10 
11 
12 
A. Correct. 
Q. Okay. Then down at the bottom there is an 
e-mail from a Nathaniel Miller to you. Who is 
13 Nathaniel Miller? 
14 
15 
16 
A. 
Q. 
A. 
He works for The Hartford. 
What's he do for The Hartford? 
He is our contact with The Hartford 
17 regarding once authorizing issue of payments over a 
18 certain amount of money. 
19 Q. So he's your -- he's basically the person 
20 who authorizes you on behalf of The Hartford to make 
21 payments? 
22 A. He is one of the persons. 
23 Q. Okay. Was he the one who was involved In 
24 authorizing payment in this situation? 
25 A. Yes. 
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1 Q. And how would you typically contact him 
2 about a payment request? 
3 A. The process is I write up a request and 
4 send it to Michelle Reynolds for review, advising of 
5 the loss, what we know at the time of the loss, the 
6 severity, and requesting issue of payment. In this 
7 matter it was an advancement of payment to Lakeland 
8 True Value. 
9 Q. Okay. Turning to page 12 of the claim 
10 notes there's an entry dated 2/20/08 and it starts 
11 with CN J. Kale, not the CM, and it says you 
12 received a call from an independent adjuster, Steve. 
13 It says the insured is becoming reluctant to supply 
14 his purchase invoices for the inventory claimed. 
15 Did you direct Steve to require purchase 
16 invoices? 
17 A. I did request Steve to assist in that 
18 matter. And I also requested it from Mike Fritz. 
19 Q. I guess my question was the actual 
20 purchase invoices, did you say I want the purchase 
21 invoices? 
22 A. Yes. 
23 Q. Why did you want the purchase invoices? 
24 A. We need to have the purchase invoices for 
25 documentation and proof that the items that are 
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1 being claimed were in the store at the time of the 
2 loss. 
3 Q. But a purchase invoice just tells you when 
4 something was purchased, that doesn't tell you if it 
5 had been subsequently sold, does it? 
6 A. No, it does not. But it proves the cost 
7 of the item. 
8 
9 
10 
Q. 
A. 
Q. 
But isn't this a replacement value policy? 
It is. 
So what would it matter what he paid for 
11 the item? 
12 A. We need to know what he paid for the item. 
13 We don't know what the amount of the cost was 
14 without the purchase invoices. 
15 Q. I guess my point is, though, if he paid a 
16 hundred dollars for a widget in January and the roof 
17 fell in and destroyed the widget, but it cost $150 
18 to replace it after it was destroyed, isn't the 150 
19 the number you need to know? 
20 A. No. We need to know what he paid for it 
21 at the time. 
22 Q. And why do you need to know that number? 
23 A. Because that's the value of the item. His 
24 loss. 
25 Q. But that's -- that would be the market 
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1 value of the item or what he paid for it. But 
2 that's not what it will cost to replace it, is it? 
3 A. The purpose of the purchase invoices is 
4 for us to know what inventory he has and what he 
5 paid for the items in the store. 
6 Q. But I guess I'm still not clear on knowing 
7 what he paid, how that equates to what you're going 
8 to have to pay in order to replace what was 
9 destroyed. 
10 A. Because that's the -- that is the only --
11 that's the documentation that we have at the time of 
12 the loss. That's what we have to base, to have 
13 documentation supporting his loss of his claim. 
14 Q. So are you saying that that would be one 
15 way for you to verify that he had as much inventory 
16 as he said he had? 
17 
18 
A. 
Q. 
That is correct. 
Okay. But on that date, 2/20/08, how much 
19 inventory had he represented to you that he had? 
20 A. We had no documentation from him. 
21 Q. So then what were you trying to verify 
22 then? 
23 A. What his inventory was and his loss, the 
24 damaged inventory versus the nondamaged inventory, 
25 so that we could determine what his inventory loss 
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1 was. 
2 Q. But what -- how would a purchase invoice 
3 tell you what the damaged inventory was versus the 
4 nondamaged inventory? 
5 A. It doesn't have anything to do with the 
6 damaged inventory, it shows us what was in the 
7 store, the cost of the item. Therefore showing what 
8 his loss would be. 
9 Q. I'm sorry to beat the dead horse here, but 
10 I don't understand how if what -- I don't understand 
11 what he paid for something, how that has anything to 
12 do with what you have to pay to replace it. 
13 A. Because it shows -- it proves that he 
14 purchased the item and that it was in the store and 
15 that it was the inventory. 
16 Q. Okay. So I see the part that if you show 
17 a purchase item and it shows that he purchased it, 
18 but that doesn't prove that it was still in the 
19 store. 
20 For example, if he had a $5,000 log 
21 splitter that he bought, he could show you the 
22 invoice, but you wouldn't know if he had sold it or 
23 not. Therefore, you wouldn't know if it was damaged 
24 or not. 
25 A. That is correct. But he needs to tell 
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1 me -- it is his responsibility to tell me if it was 
2 damaged or not, or if it was sold. That's part of 
3 the inventory. I'm not going to ask for purchase 
4 invoices for things that aren't in the store. 
5 Q. And did you discuss with your supervisor 
6 requiring invoices of the insured? 
7 A. Yes. 
8 Q. And she said that was a proper thing to 
9 do? 
10 A. Yes. 
11 Q. And why did she think that was the proper 
12 thing to do? 
13 MS. DUKE: Object to the form. 
14 Speculation. But you can go ahead and answer. 
15 BY MR. BISTLINE: 
16 Q. Did she tell you why that was what you 
17 should do? 
18 A. Because that's how we determine the 
19 inventory loss, is one of the ways that we determine 
20 the inventory loss and the amount of the loss. 
21 Q. And had you -- but you had never 
22 determined inventory loss to this point? 
23 A. I have in the past. 
24 Q. Okay. Then on 13 you are talking to Amy 
25 Kohler at MD&D, and that's the .accountant that you 
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1 hired to evaluate the business income claim? 
2 A. Yes. 
3 Q. Okay. And it says you would fax her the 
4 profit and loss statements. At that point did you 
5 have those in your possession? 
6 A. Bear with me one second. Let me review 
7 the notes. From what I can tell, I do not believe 
8 that we had any profit and loss statements at that 
9 time. 
10 Q. But you'd been In contact with the Fritzes 
11 or Lakeland's accountant to try to get that 
12 information? 
13 A. Yes, it had been requested. 
14 Q. Okay. And then on page 14 there's a claim 
15 note dated the 21st of February 2008. It looks like 
16 you had a phone conversation with Mike Fritz. 
17 A. Okay. 
18 Q. And in that claim note it says he's gone 
19 through the initial 50,000 and wants another 
20 advancement. Do you see that? 
21 A. Yes. 
22 Q. And then the next sentence appears to be 
23 kind of an incomplete sentence. It says he will 
24 send documentation to me for how the initial 
25 advancement to me and MD&D. 
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1 Is that last sentence intended to convey 
2 that he will send you will documentation for how he 
3 spent the initial advancement? 
4 
5 
A. 
Q. 
Yes. To myself and to MD -- MM&D. 
Okay. And why did you request the 
6 documentation for how he spent the advancement? 
7 A. We needed to know where the money was 
8 allocated and where it was spent. 
9 Q. And why did you need to know that? 
10 A. Because we need to know -- we advance the 
11 money, we need to know how it was spent so that we 
12 know if it was spent for the inventory, for income 
13 or any other type of loss or matter, payment. 
14 Q. How is that relevant to determining 
15 amounts that are due under the policy? 
16 A. Because we need to know the total -- once 
17 it's all said and done, we need to know the total 
18 amount of the loss and to apply the proper amount to 
19 the coverages that are allotted. 
20 Q. So where in the policy does it say you can 
21 request that he tell you how he's spending the 
22 money? 
23 MS. DUKE: Object to the form. The policy 
24 speaks for itself. 
25 BY MR. BISTLINE: 
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1 Q. To your knowledge, does it say that 
2 anywhere you can request that sort of information? 
3 MS. DUKE: Same objection. 
4 A. The policy is here. 
5 MS. DUKE: Do you have the policy for her 
6 to review? 
7 BY MR. BISTLINE: 
8 Q. Yes. It's at the back of that exhibit on 
9 page hold on. I'll tell you where it is. It's a 
10 ways down. It starts on Bates -- Bates 382. 
11 A. Bear with me. I'm trying to locate in the 
12 policy the insured's responsibilities. On page 415, 
13 duties in the event of loss or damage. 
14 Q. Is there any particular part of that? 
15 A. Basically, he needs to -- we request for 
16 the policy, for them to show us what the loss is and 
17 where -- you know, how it's -- what we're paying for 
18 it. 
19 Q. I understand you would have to document 
20 the loss. But where he spent the money that you 
21 gave him, how would that document his loss? 
22 A. As I said before, we need to know how the 
23 money was spent, whether it was spent on the 
24 inventory, whether it was spent for his business 
25 income loss. 
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1 Q. Okay. And who -- did your supervisor tell 
2 you you needed to know that information? 
3 A. That is standard practice for this type of 
4 claim. I cannot advise particularly if this was 
5 directed by her or not. But it's standard procedure 
6 in a first party loss. You have two lines of 
7 coverages. 
8 Q. Okay. Flip to -- but real quick while 
9 you're on the policy, there's no specific part of 
10 the policy that says the insured's responsibility is 
11 to tell you where he's spending the money; is that 
12 correct? 
13 
14 
MS. DUKE: I object. That misstates the 
policy. The document speaks for itself. 
15 BY MR. BISTLINE: 
16 
17 
18 
Q. 
A. 
Q. 
Anyway, could you flip to H-107 now? 
Okay. 
And on H-107 do you see the claim note 
19 there from Ms. Reynolds? 
20 
21 
A. 
Q. 
Yes. 
Pertaining to this initial $50,000 
22 advancement? 
23 
24 
A. 
Q. 
Yes, on 2/1. 
Correct. And doesn't she indicate there 
25 that the insured can spend the 50,000 as he sees 
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1 fit? 
2 A. That is correct. However, we need to know 
3 what he -- we need to have documentation on what he 
4 spent it on after he spent it, and what it pertained 
5 to as far as his business. 
6 Q. And did MD&D tell you that they needed 
7 that information? 
8 
9 
A. 
Q. 
I don't recall. 
And do you understand what a point of sale 
10 system is? 
11 A. Yes, I do. 
12 Q. What is a point of sale system? 
13 A. That's how he -- that's his process of 
14 sales. 
15 Q. The next note I want to refer to is dated 
16 March 14th, 2008, on page 17. 
17 A. Okay. 
18 Q. And it looks like you're having a 
19 conversation with a Patrick at MD&D. 
20 A. Correct. 
21 Q. And is that Patrick DeLangis, is that it? 
22 A. I do not recall his last name, but I would 
23 assume that is correct. 
24 Q. Okay. I see it up above there. And in 
25 that claim note it refers to a schedule for 
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1 advancement purposes. What's the schedule for 
2 advancement purposes? 
3 A. That is in order to assist the insured in 
4 his business and his loss and his continuing 
5 expenses while his business is down. 
6 Q. So that's -- that's a schedule to make 
7 payments according to? 
8 A. Right. Correct. 
9 Q. And it says he advised there are several 
10 items not included, as they either did not have 
11 documentation or were not sure about. And then it 
12 lists two things. Are those the only two things he 
13 didn't have information on, or were there other 
14 items? 
15 A. Well, there were other items. This is 
16 pertaining to the business income itself, not the 
17 inventory. 
18 Q. Okay. So but as far as MD&D was concerned 
19 at that point, that was the two pieces of 
20 information that they were missing? 
21 A. Per the conversation with Patrick at that 
22 time. 
23 Q. And one of the issues was whether the 
24 insured is paying his entire payroll. And it looks 
25 to me like right shortly after that conversation you 
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1 called Mike Fritz and he advised they're paying the 
2 entire payroll during the time of construction. 
3 A. Per the note, yes. 
4 Q. And what did you understand him to mean by 
5 that? 
6 A. That he was paying his employees and 
7 himself their regular salary or pay. 
8 Q. What did you think he was paying them, 
9 basically what he would have paid them if they had 
10 been open? 
11 
12 
A. 
Q. 
Correct. 
But they weren't open, you understood 
13 that; right? 
14 A. Correct. 
15 Q. Okay. And so you viewed the policy to 
16 require the -- that he can pay his employees 
17 basically for doing nothing while the store was 
18 being rebuilt? 
19 MS. DUKE: Object to the form. The policy 
20 speaks for itself. 
21 BY MR. BISTLINE: 
22 Q. Well, did it cause you any concern that he 
23 was paying them full payroll and you knew they 
24 weren't working? 
25 A. The policy provides loss of -- the payment 
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1 for the employees while they are down. 
2 Q. Okay. Now, in the -- further in the --
3 right above the first claim note when you're talking 
4 to Patrick, it says that the payroll estimate for 
5 
6 
four months was $18,622. Do you see that? 
A. Yes, give me one second to read it. Could 
7 you repeat your question? 
8 Q. Looking at the second half of that claim 
9 note it says the payroll and it says (this only 
10 includes the owners, this amount will increase) 
11 $18,622? 
12 A. That's for the projected four months. And 
13 from the notes it appears that that was only for 
14 Mike Fritz and his wife. 
15 Q. Okay. And prior to that you had had a 
16 discussion where he indicated to you the monthly 
17 payroll was, guesstimating, around 16,000 a month. 
18 
19 
A. 
Q. 
I'll have to review the notes. 
It was back on that February 1st 
20 conversation I think where he advised you, about 
21 4,000 a week. 
22 
23 
A. 
Q. 
Okay. Yes. 
Okay. And after you saw that figure and 
24 the note also recognized that the employees were not 
25 included in that amount, after you got this 
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1 information from Mike that he was paying the entire 
2 payroll, did you convey that to MD&D? 
3 A. I don't know if I specifically stated that 
4 to MD&D, but they were in contact with Mike Fritz as 
5 well in order to obtain the financial documentation 
6 for them to determine -- to determine that amount. 
7 Q. But did it not cause you concern that the 
8 advanced schedule that they had created, basically 
9 the payroll, the actual payroll was roughly 340 
10 percent higher than what they had included in those 
11 advance figures? 
12 A. We were still missing documentation on 
13 whether -- on what the amount of his payroll, what 
14 his payroll was. Therefore, I then called Mike 
15 Fritz to determine, and he advised at that time that 
16 he was paying his entire payroll during the time of 
17 construction. 
18 Q. Okay. And in this -- at some point in 
19 this case the accountants in Montana did provide 
20 financial statements to MD&Di correct? 
21 MS. DUKE: Object to the form. Vague. 
22 BY MR. BISTLINE: 
23 Q. Let me ask it another way. Did you ever 
24 see the Fritzes' financial statements? 
25 A. No, I did not. 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. - 1230 W. Morehead Street, 1408, Charlotte, North Carolina 28208 (800) 333-2082 
,9t), _d __ 
Lakeland True Value Hardware, L.L.C. v. The Hartford Insurance Co. CV-08-7069 
Julia Kale March 1, 2010 
Page 41 
1 Q. Okay. And did you ever call MD&D and 
2 advise they needed to rework the schedules based on 
3 the amount of actual payroll? 
4 A. We discussed on numerous occasions the 
5 missing documentation that was needed and requested 
6 from Mr. Fritz. 
7 Q. What was missing at that point on March 
8 14th about the payroll? 
9 A. We did not have his complete payroll 
10 information. 
11 Q. And who told you you didn't have the 
12 complete payroll information? 
13 A. Per the discussion with Patrick, all we 
14 had was the information for Mike Fritz and his wife. 
15 We did not have the other employees' documentation 
16 and to show what was paid to them. 
17 Q. Okay. Where is that in the claim notes? 
18 Because I see that you called him and he said that 
19 we're paying the entire payroll. Did you have 
20 advise him what documentation was required of him? 
21 A. Yes, I did. 
22 Q. And what was that? 
23 A. I requested all of his documentation for 
24 his payroll, to show what his payroll outgo was. 
25 Q. And where is that request? 
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A. It is back when we first discussed. I'm 
2 going back to my notes, I can tell you exactly. 
3 
4 
5 
MS. DUKE: And I'll object to the extent 
the claim notes reflect that. 
A. Back on February 1st when I spoke with 
6 Mike and he advised of his employees, that he had 
7 five full-time employees, one part-time employee, 
8 and one employee on medical leave, that's when he 
9 guesstimated his weekly wages that he paid out. 
10 I then -- again, I requested his 
11 financials to determine his loss for his payroll. 
12 And his outgo on his payroll, as a total amount. 
13 BY MR. BISTLINE: 
14 Q. But you didn't tell him any specific 
15 documentation that he needed to provide? 
16 
17 
18 
A. 
Q. 
A. 
Requested his payroll information. 
But what would that be? 
Documentation to show what he paid his 
19 employees and who was working for him. 
20 Q. Okay. Did you tell him what that 
21 specifically was, like a W-2 or a quarterly payroll 
22 reports? 
23 A. That's -- that would be included in the 
24 financials. 
25 Q. Okay. So on May 14th, when you received 
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1 the schedules and you talked about them and you 
2 realized that five employees were not included in 
3 that payroll figure, and then you called Mike Fritz 
4 and asked him, are you paying the entire payroll and 
5 he said yes, who at that point informed you that you 
6 did not have everything you needed to readjust those 
7 schedules at that point and make payment under them? 
8 
9 
A. 
was MM&D. 
I was not readjusting the schedules. That 
They advised they did not have the 
10 complete documentation needed for them to determine 
11 the schedules. 
12 
13 
Q. 
A. 
Okay. When did they advise you of that? 
I'm reviewing the notes. It does look 
14 like multiple times on 2/29 I discussed with Mike, 
15 advised we need -- when he requested another 
16 advancement at that time, we discussed the need for 
17 the financial documentation in order to determine 
18 the amount of the loss for the financials. 
19 Then it looks like on 2/29, this is on 
20 page 16, discussed with Amy about the additional 
21 advancement request. We did not have any 
22 information, it looks like we did not have any 
23 information regarding the financials. 
24 And then again on 3/14 Patrick advised 
25 from MD&D that we did not have, it looks like we did 
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1 not have the entire documentation for the payroll. 
2 Q. Okay. I understand that, but then you 
3 made a phone call and Mike Fritz told you he was 
4 paying the entire payroll. 
5 And at some point after that did MD&D 
6 advise you they still didn't have what they needed 
7 for the payroll? 
8 
9 
10 
11 
12 
MS. DUKE: Object to the form. Over 
broad. Vague. And the claim notes speak for 
themselves. It's documented all the way 
through them. 
A. We consistently and continuously requested 
13 this information from Mr. Fritz. 
14 BY MR. BISTLINE: 
15 Q. I understand that. But you had scheduled, 
16 way undervalued the payroll because you didn't know 
17 the information and then you received the 
18 information that they were paying the entire 
19 payroll. 
20 And we don't have any documentation that 
21 you told MD&D that and we don't -- is there -- and 
22 we don't have anything in the claim notes that 
23 indicates that MD&D requested any further 
24 information on payroll in the claim notes. 
25 Unless -- do you find anyplace in there 
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1 where right after you told MD&D that, that they 
2 requested additional information? 
3 MS. DUKE: I'll move to strike everything 
4 before do you find that, because all of that 
5 misstates the evidence. 
6 BY MR. BISTLINE: 
7 Q. Let me just ask you, where did MD&D --
8 after you told them the Fritzes were paying the 
9 entire payroll, at what point did MD&D say we still 
10 don't have enough information to adjust our 
11 schedules? 
12 
13 
14 
15 
MS. DUKE: And again, the documents speak 
for themselves. 
A. MD&D -- I mean, that's -- I don't know 
exactly when they requested it. But however, they 
16 are going to request it in order to -- for a 
17 schedule. I don't have an exact date. But they're 
18 in constant contact with Mr. Fritz requesting this 
19 information. It's the only way we could determine 
20 his wage loss. 
21 
22 
23 
24 
25 
MR. BISTLINE: And could the court 
reporter hand you Exhibit 3. 
THE COURT REPORTER: Would Exhibit 3 be 
the summary of schedules? 
MR. BISTLINE: It would be -- I think it's 
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1 
2 
3 
4 
5 
got a little handwritten thing, it says first 
report up on the top of it. 
THE COURT REPORTER: Okay. Let me just 
put a sticker on. 
MR. BISTLINE: It should be a four-page 
6 document. 
7 (Plaintiff's Exhibit 3, Summary of 
8 Business Interruption, was marked for 
9 identification.) 
10 THE COURT REPORTER: The exhibit's been 
11 marked. 
12 BY MR. BISTLINE: 
13 Q. Okay. Looking at Exhibit 3, do you 
14 recognize that document? 
15 A. Yes. 
16 Q. And what is that? 
17 A. This is the initial summary of the 
18 business interruption loss. 
19 Q. And was this the schedule you were 
20 discussing with --
21 MS. DUKE: She wasn't done with her 
22 answer. 
23 MR. BISTLINE: Oh, I'm sorry. 
24 MS. DUKE: That's all right. 
25 A. It was for advance purposes only. 
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1 BY MR. BISTLINE: 
2 Q. Okay. And on that document the number 
3 18.83 percent, do you know what that number 
4 represents? 
5 A. Yes. That's the insured's gross earnings 
6 less his continuing expenses. 
7 Q. And what does that mean? What do you do 
8 with that number? 
9 
10 
A. 
Q. 
What do I do with that number? 
I mean, what's the relevance of the 
11 number? 
12 A. It shows what his earnings less what his 
13 continuing expenses would be whether he's in 
14 business or he is not in business. He's going to 
15 have expenses --
16 Q. So he's going to take, for example --
17 MS. DUKE: She wasn't finished yet. 
18 MR. BISTLINE: Oh, I'm sorry. 
19 A. He's going to have expenses whether he is 
20 operating or whether he is not. That continuous 
21 expense. 
22 BY MR. BISTLINE: 
23 Q. Okay. So if in any given month would you 
24 take, for example, the lost revenue, the projected 
25 lost revenue that he did not earn, and multiply it 
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1 times that 18.83 percent to come up with the 
2 business income portion of the income for that 
3 month. 
4 A. I do not know that answer. I am not a 
5 certified accountant. 
6 Q. Okay. So you don't know what a 18.83 
7 percent was to be used for? 
8 A. That determines what his percentage of his 
9 gross earnings less his ongoing expenses. 
10 Therefore, he has 18.83 percent. 
11 Q. And did you -- so you didn't understand 
12 how they calculated the lost income then? 
13 
14 
A. Yes 
MS. DUKE: Object to the form. 
15 BY MR. BISTLINE: 
16 Q. Did you understand how they calculated the 
17 lost income for that time frame? 
18 
19 
20 
A. 
Q. 
A. 
Yes, I did. 
And how did they do that? 
Based on the documentation that Mr. Fritz 
21 provide for the lost income. 
Q. I'm not talking about the calculation. 22 
23 They came up with a number 66,694. Do you know how 
24 they arrived at that number? What that's a product 
25 of? 
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1 A. It's his lost revenue, his gross earnings 
2 less his continuing expenses and his lost income, to 
3 determine the lost income. 
4 Q. Okay. And do you understand that 18.83 
5 percent was multiplied against that 354,189? 
6 
7 
8 
9 
10 
11 
12 
13 
14 
BY 
did 
you 
MS. DUKE: Foundation. 
A. I did not know that precisely. 
MR. BISTLINE: 
Q. Okay. When you received these schedules, 
you discuss them with Miss Reynolds? 
A. I did. 
Q. And what -- if you can recall, what did 
cause with her about these schedules? 
A. We discussed in order to get additional 
15 advancements to Lakeland True Value, our insured. 
16 Q. Did you discuss the actual calculations 
17 that were contained in this four-page document? 
18 A. We discussed the document itself. I don't 
19 know precisely, exactly what we discussed. We 
20 discussed what payment needed to be -- what 
21 advancement, based on the information we had, for 
22 advancement purposes and how we were going to 
23 advance additional payment to Mr. Fritz based on 
24 what Mr. Fritz, Lakeland True Value, based on what 
25 documentation we had at this time. 
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1 Q. And for ease of reference, if you want to 
2 say Mr. Fritz instead of Lakeland, that's fine, 
3 especially in the discovery deposition, it's 
4 shorter. 
5 MS. DUKE: We'll have her refer to 
6 Lakeland since they're the insured. 
7 BY MR. BISTLINE: 
8 Q. If you could turn to page 3 of that 
9 document. 
10 A. Okay. 
11 Q. And do you see in the right-hand, far 
12 right-hand column, there's that number 11.38 
13 percent? 
14 A. Far right-hand column. 11.38 percent? 
15 Q. Correct. Far right column, if you -- it's 
16 a bunch of percentages when you go down a ways. 
17 A. Yes. Yes, I do. 
18 Q. Do you know what that 11.38 percent 
19 represents? 
20 A. His increase and decrease percentage. 
21 Q. That's projected increase in sales? Did 
22 you understand that? 
23 A. Yes. Based on his profit and loss 
24 statements. 
25 Q. And what would you think the purpose in 
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1 MD&D deriving that figure would be? 
2 A. Because we need to know what, based on the 
3 past financials, monthly amount of a profit and loss 
4 he had. 
5 Q. But do you understand specifically how 
6 that 11.38 percent would be utilized to make that 
7 calculation? 
8 
9 A. 
MS. DUKE: Foundation. 
Could you repeat that? 
10 BY MR. BISTLINE: 
11 Q. I'm just asking if you understand how that 
12 11.38 percent figure would be used in the 
13 calculation to compute lost business income for any 
14 given month. 
15 A. Yes. 
16 MS. DUKE: Foundation. Go ahead. 
17 A. Yes. Based on the documentation in the 
18 profit and loss statements. 
19 BY MR. BISTLINE: 
20 Q. What I'm saying is that you calculate 
21 business income by basically multiplying numbers 
22 together. And do you understand what that 11.38 
23 percent would be multiplied against in that 
24 calculation? 
25 MS. DUKE: Foundation. 
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1 A. No, I don't know precisely. 
2 BY MR. BISTLINE: 
3 Q. Okay. And did you view these schedules as 
4 providing you with amounts you could pay to the 
5 insured based on these schedules? 
6 A. For advance purposes only, yes. 
7 Q. Okay. And based on these schedules you 
8 then recommended another -- or a $50,000 
9 disbursement? 
10 A. I don't know exactly when I need to 
11 know exactly when this was received in correlation 
12 with my request. 
13 Q. I think H-18 is where -- that's about four 
14 days after you had the conversation with Patrick. 
15 A. Bear with me one second. Yes. For the 
16 advancement purpose only, we requested additional 
17 advancement in the amount of $50,000. 
18 Q. Did you discuss the back pages of the 
19 schedule with Patrick or just the first page of that 
20 schedule we were just talking about, the one that 
21 calculated the 66,000 and the 18,000. 
22 A. Bear with me. I'm reviewing my notes. I 
23 would imagine -- I would assume that we discussed 
24 the entire summary as a whole. 
25 Q. Okay. 
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1 A. And what was missing. 
2 Q. Then turning to page 19 there is a claim 
3 note dated 3/21/2008 and it reads, received letter, 
4 insured has not obtained an attorney to represent 
5 him and the attorney has hired Adjusters 
6 International. I'm guessing that word not is a 
7 mis -- or a typo; correct? 
8 A. It is. 
9 Q. Okay. And who is Adjusters International? 
10 A. They're an independent adjusters firm that 
11 was hired by Lakeland True Value Hardware attorney. 
12 Q. What do Independent Adjuster or -- what 
13 do -- they work for Lakeland True Value then, is 
14 that what you're -- that's what they do? 
15 A. From my understanding, they represent and 
16 assist the insured in the matter. 
17 Q. Okay. Let's see. Then on page 22 there's 
18 an entry, it looks like a report called Second and 
19 Final, it's 4/7/2008? 
20 A. Urn-hum. I see it. 
21 Q. That's the final report from Steve 
22 Bonanno, the independent adjuster? 
23 A. I'll have to review. I'm not -- I need to 
24 see how many -- if there were any other additional 
25 reports. That was his statement copied from his 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
2405 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-08-7069 
Julia Kale March 1, 2010 
Page 54 
1 report. 
2 Q. Okay. You don't have to answer the 
3 question, you don't need to review that. Looking at 
4 that it -- under the part that says problem areas, 
5 which is clear down on H-25. 
6 A. Okay. 
7 Q. What typically would you see under that? 
8 I mean, if there were problems, what usually appears 
9 in that entry? 
10 A. It would be determined specifically on the 
11 claim itself and the loss itself. It's not going to 
12 be it's not going to be the same for every loss. 
13 Q. Okay. And also on that same page, up at 
14 the top it says you advise that your office be will 
15 be handling the stock loss and BPP loss directly 
16 with the insured? 
17 A. Yes. 
18 Q. Who made that decision to handle that 
19 claim directly with the insured? 
20 A. I did. 
21 Q. And was that on the -- after consultation 
22 with Miss Reynolds or is that just something you 
23 did? 
24 A. Yes, that's something at that time we 
25 could handle. We didn't have the documentation. 
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1 There was nothing left for the independent adjuster 
2 to do. Therefore, we could obtain -- continue 
3 requesting the information from Lakeland True Value 
4 ourselves. 
5 Q. Okay. And also in that note it mentions a 
6 Don Morandini, and who is that? 
7 A. He worked for Cargo Liquidators. It is a 
8 salvage company. 
9 Q. Then on 4/16, on page 26, there's a claim 
10 note from Ms. Reynolds. Do you see that there? The 
11 second it's the first full claim note on the 
12 page. 
13 A. Yes. 
14 Q. And she's asking any progress on the 
15 insured providing financials to MD&D. What 
16 financials was she referring to? 
17 A. The financials we've been requesting the 
18 entire time regarding his business income loss. 
19 Q. But at this point hadn't MD&D already 
20 received financials and generated the schedules that 
21 we had already talked about? 
22 MS. DUKE: Object the form. Over broad. 
23 A. From what I can -- we have -- we did not 
24 have the complete amount of his financials. 
25 Therefore, we were still requesting them. We had 
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1 based any payments on advance purposes only, to 
2 assist Lakeland True Value in their loss. 
3 BY MR. BISTLINE: 
4 Q. Okay. Who had told you they didn't have 
5 the proper financials to the accountant? 
6 
7 
A. 
Q. 
The accountant told me. 
Okay. And what else did the accountant 
8 tell you? Did she say you shouldn't issue further 
9 payments or did she just say I don't have everything 
10 I need? 
11 A. We didn't have everything we needed. 
12 Therefore, we did not have basis for additional 
13 advancements. 
14 
15 
16 
Q. 
A. 
Q. 
Okay. 
Or payments. 
Did she say you didn't have a basis for 
17 additional advancement? 
18 
19 A. 
MS. DUKE: That's asked and answered. 
It is stated in the notes that she did not 
20 have the additional documentation needed. 
21 BY MR. BISTLINE: 
22 
23 
Q. 
A. 
Are you looking at the 4/18/2008 note? 
Yes. We're constantly asking and 
24 requesting the financials and the documentations 
25 that MD&D, as the accountant, needs to determine the 
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1 business income loss. 
2 Q. Okay. But it doesn't actually say that 
3 anywhere in the claim note there, it just says she's 
4 not received any additional documentation. You're 
5 saying she also said, and what, I can't create 
6 another schedule for you until I receive it? 
7 A. That's not in the notes. We didn't have 
8 enough documentation to issue additional to 
9 determine the loss. 
10 Q. And who determined that? 
A. Our accountant. 11 
12 Q. But do you have any documentation from her 
13 saying that? 
14 A. The conversation on 4/18 where we spoke 
15 and she said we have been in touch with the 
16 insured's attorney and provided with a list of 
17 documentation she needed from the insured. I don't 
18 have in front of me what that documentation is 
19 needed. 
20 However, for whatever documentation was 
21 needed in order to determine the next schedule and 
22 for the basis of payment. 
23 Q. So she said that you have no basis to make 
24 any further advancements because I can't generate a 
25 new schedule? 
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1 MS. DUKE: That misstates Miss Kale's 
2 testimony. 
3 BY MR. BISTLINE: 
4 Q. I guess my question, Miss Kale, is did --
5 who decided that without this documentation, which 
6 you admit you don't know what it was, that no 
7 further payment should be paid? 
8 MS. DUKE: And I'll move to strike the 
9 you'll admit you don't know what it was. She's 
10 told you repeatedly what was being looked for, 
11 so that's a misstatement. 
12 BY MR. BISTLINE: 
13 Q. Okay. Well, let me ask you, what 
14 documentation did Miss Kohler tell you, the 
15 accountant, that she did not have that she needed? 
16 A. We have needed the rest of the wage 
17 information and verification. 
18 
19 
Q. 
A. 
Okay. So it was all related to the wages? 
His wages and then there was also, as I 
20 stated before, bear with me so I can state ... 
21 MS. DUKE: I'll object to the extent it's 
22 contained in documentation and also to the 
23 extent it foundation. 
24 A. We did not have the expense for the 
25 insured's rental spaces during the repairs and we 
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1 did not have the entire payroll information. 
2 BY MR. BISTLINE: 
3 Q. But you did have those first schedules 
4 that estimated the business income loss and the 
5 payroll for the Fritzes; correct? 
6 A. That is correct. They were estimated. 
7 Q. And whose -- was there a decision made 
8 that you couldn't use those schedules any further? 
9 I mean, at some point did somebody say we're no 
10 longer relying on those schedules? 
11 A. That schedule is for a certain amount of 
12 time. As the time continued we needed to know the 
13 ongoing expenses and if anything had changed. 
14 Q. Okay. And is there any point in the 
15 policy that says you can withhold payment pending 
16 receipt of the information that you're requesting? 
17 MS. DUKE: The policy speaks for itself. 
18 BY MR. BISTLINE: 
19 Q. Did you believe the policy allowed you to 
20 withhold payment pending receipt of the information 
21 you were requesting? 
22 A. Yes. The policy requires the insured to 
23 cooperate and provide all documentation to support 
24 his loss. 
25 Q. Okay. So when you say provide all 
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1 documentation, do you view there being any limit on 
2 what you can request from the insured? 
3 MS. DUKE: Object to the form. That's not 
4 what she said. Argumentative. 
5 A. The insured is to cooperate in providing 
6 us with the requested documentation to prove his 
7 loss. Therefore, we can determine how much his loss 
8 is. 
9 BY MR. BISTLINE: 
10 Q. But you would agree that if the 
11 documentation you're requesting can't actually prove 
12 the loss, then that wouldn't be something you could 
13 require; correct? 
14 MS. DUKE: Object the form. Over broad 
15 and vague. 
16 A. No. 
17 BY MR. BISTLINE: 
18 Q. Okay. Then in -- on page 26, on May 5th, 
19 you're responding to Chris Glenister, his e-mail of 
20 May 2nd, 2008. And he tells you the insured is 
21 desperate for funds. Do you see that? Down towards 
22 the bottom on page 27. 
23 A. Yes. 
24 Q. And then your response is that you have 
25 not seen Amy's latest report. What report were you 
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1 waiting for? 
2 A. The next schedule to show documentation 
3 the documentation for us to make payment. 
4 Q. And did somebody decide that you couldn't 
5 make payment under the prior schedule? 
6 A. That schedule did not pertain to any 
7 additional payments. We're now at a different 
8 the amount of the loss is continuously changing. 
9 Q. Okay. And again, back referring to 
10 Exhibit I think it's 3, the first schedule, if you 
11 look at the third page of that. 
12 A. Yes. 
13 Q. Doesn't that tell you the projected lost 
14 revenue for all the months of the year 2008? 
15 
16 
17 
MS. DUKE: Objection. Misstates the 
document. 
A. Could you rephrase your question? 
18 BY MR. BISTLINE: 
19 Q. Looking at that third page of that 
20 schedule, doesn't that give you the information you 
21 need to project the lost revenue for each month of 
22 2008? 
23 
24 A. 
MS. DUKE: Same objection. 
It does not provide the wage documentation 
25 and information we have been continuously 
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1 requesting. 
2 BY MR. BISTLINE: 
3 Q. Okay. But it does provide the amount of 
4 the lost business income for every single month of 
5 the year 2008? 
6 A. No. 
7 MS. DUKE: It misstates the document. Go 
8 ahead. 
9 A. No, it does not. 
10 BY MR. BISTLINE: 
11 
12 
Q. 
A. 
And why don't you think it tells you that? 
Well, one being 2008 has not been 
13 completed. These are projections. For advance 
14 purposes only. 
15 Q. Correct. But that's how you pay is you 
16 make projections and then you pay on the 
17 projections; correct? 
18 A. Correct. Based on documentation requested 
19 in order to make those projections. 
20 Q. Okay. But you didn't need any further 
21 documentation on lost revenue to make the projection 
22 of the business income? 
23 MS. DUKE: Objection. Misstates her 
24 testimony. 
25 BY MR. BISTLINE: 
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1 Q. Do you think that you did? Ignoring 
2 payroll. 
3 A. Based on my discussion with Amy at MD&D, 
4 she advised we needed additional information. 
5 Q. What information? 
6 MS. DUKE: Objection. Foundation. And 
7 asked and answered twice now. 
8 A. His profit and loss statements, his wage 
9 information. 
10 BY MR. BISTLINE: 
11 Q. Okay. Did you and Miss Reynolds ever --
12 on May 5th, 2008, when Mr. Glenister told you that 
13 my client was desperate for funds, did you have an 
14 idea of when you thought the store might be open at 
15 that point? 
16 A. Did Miss Reynolds and I ... 
17 Q. Yes. Did you think it was going to be 
18 open in a month or a week or did you have any idea? 
19 A. I did not have direct contact at this time 
20 with Mr. Fritz. Therefore, in my e-mail response 
21 back to Chris I requested the status of the 
22 construction. 
23 MS. DUKE: And, Mr. Bistline, when you get 
24 a chance we could all use a humanitarian break 
25 here in North Carolina. 
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1 
2 
3 
4 
5 
6 
7 
MR. BISTLINE: Oh, that's good. Right 
now is fine. 
MS. DUKE: Okay. 
MR. GRAVES: We're off the record at 9:31. 
(Off the record at 9:31 a.m.) 
(On the record at 9:42 a.m.) 
MR. GRAVES: This is tape number two. 
8 We're on the record at 9:42. 
9 BY MR. BISTLINE: 
10 
11 
12 
Q. 
A. 
Q. 
Looking at page 29 in the claim notes. 
Okay. 
Towards the bottom there there's an e-mail 
13 from Chris Glenister to you, and it continues on to 
14 the next page. 
15 
16 
A. 
Q. 
Uh-huh. Yes, sir. 
If you go to the next paragraph, it starts 
17 with my discussions. 
18 
19 
A. 
Q. 
Yes. 
And did you understand the issues as well 
20 as the home equity line mortgage, when he informed 
21 you of that did you take any action to address that 
22 potential problem? 
23 
24 
25 
A. Let me review the note, please. 
Q. Okay. 
A. In -- pertaining to your question about 
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Let 
4 where he's discussing the collateralized inventory, 
5 it says the insured also needs to payoff his other 
6 credit line that relates to his collateralized 
7 inventory? 
8 
9 
10 
A. 
Q. 
A. 
Yes. 
What did you understand that to mean? 
That he owed on his inventory. He had 
11 bills. 
12 
13 
14 
MR. BISTLINE: Okay. And he's referring 
to the partial business property claim that he 
refers to. If the court reporter could hand 
15 you Exhibit 8. 
16 (Plaintiff's Exhibit 8, letter dated 
17 4/18/08, was marked for identification.) 
18 THE COURT REPORTER: The exhibit's been 
19 marked. 
20 BY MR. BISTLINE: 
21 
22 
23 
Q. 
A. 
Q. 
Do you recognize that document? 
Yes. 
And you've seen that before from Mr. 
24 Glenister regarding this claim? 
25 A. Yes, I have. 
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1 Q. Okay. And did you forward this to MD&D to 
2 have them review it? 
3 A. I do not recall. 
4 Q. You don't recall sending this to them? 
5 A. It looks like it was copied to Amy Kohler 
6 at Matson, Driscoll & D'Amico. Therefore, I would 
7 not send it to them. 
8 Q. Did you have any discussions with her 
9 about the -- about the substance of that report? 
10 A. The letter? 
11 Q. Yes. 
12 A. Not to my knowledge. 
13 Q. Did you discuss that report with your 
14 supervisor? 
15 A. I don't know if we specifically discussed 
16 this report, but we had discussions about the status 
17 at this time. 
18 Q. Okay. Looking at the third page of that 
19 report, you see that ticker, I guess it looks like a 
20 ten key tape back there. 
21 
22 
23 
24 
25 
A. 
Q. 
A. 
Q. 
A. 
Yes. 
And do you remember seeing that? 
Yes. 
And what did you understand that to be? 
It appeared to me that those were the 
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1 departments, from somewhat I could surmise, that it 
2 was the inventory amounts in his department. But it 
3 wasn't very clear what it exactly was. But he 
4 divided up and provided numbers per department. 
5 Q. Okay. If you read the body of the letter 
6 to paragraph -- or I guess item five there. 
7 
8 
A. 
Q. 
Item five. 
His inventory evaluation, by class and 
9 department, for the damaged area of the store. 
10 
11 
12 
13 
A. 
Q. 
A. 
Q. 
This is 
It's on the first page. 
Okay. 
And do you see the total 170,053.78 at the 
14 end of that sentence? 
15 
16 
A. 
Q. 
Yes. 
Okay. And do you see that that matches 
17 the total under that ten key tape at the back? 
18 
19 
A. 
Q. 
Yes. 
Okay. Did you understand at the time that 
20 the 170,053.78 was an estimate of the damaged 
21 inventory? 
22 A. No. It appeared to me that that was the 
23 entire inventory. He did not separate out or advise 
24 what the damaged inventory was. 
25 Q. Okay. And at that point did you take any 
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1 action to verify. that the amount of inventory they 
2 were claiming in the store was roughly what they 
3 should be claiming in the store? 
4 A. We continuously asked for a list of 
5 damaged inventory. We did not have a list of the 
6 damaged inventory in the store. 
7 Q. Were you aware of any indices or other 
8 information that can tell you that based on revenues 
9 of this amount for a store like this they should 
10 have approximately this amount of inventory, X 
11 amount of inventory; were you aware of those 
12 indices? 
13 MS. DUKE: Object to the form. Vague. 
14 A. Each store is different, what their 
15 inventory is. That's why we request documentation. 
16 BY MR. BISTLINE: 
17 Q. And in that same claim note where you're 
18 responding to him it says that -- you said that you 
19 needed documentation of all items at issue and what 
20 items were at issue at this point with you. 
21 A. The damaged inventory. 
22 MS. DUKE: You're just talking about 
23 inventory right now; right? 
24 MR. BISTLINE: I'm just talking about 
25 anything. 
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1 MS. DUKE: Oh, okay. 
2 MR. BISTLINE: Because they made a request 
3 for money and you said I need to have 
4 documentation on all items at issue before I 
5 can issue any additional payment. 
6 BY MR. BISTLINE: 
7 Q. What items were at issue at that point? 
8 A. His financial statement, his wages, his 
9 loss of income, his sales, his profit, his 
10 inventory, including all of his inventory, and his 
11 damaged versus nondamaged inventory. 
12 Q. What financial statements were you missing 
13 as of May 5th? 
14 A. We still didn't have the wage 
15 verifications. And we did not have 2007 profit and 
16 loss statements. 
17 Q. Okay. Is there any point where you 
18 advised Mr. Glenister you don't have the wage 
19 verification? 
20 MS. DUKE: Again, all the documents speak 
21 for themselves. 
22 A. I believe that would be in the notes, but 
23 I will --
24 MS. DUKE: Do you want her to read through 
25 all the notes and point them out to you? 
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MR. BISTLINE: No. No. 
MS. DUKE: Okay. 
3 BY MR. BISTLINE: 
Page 70 
4 Q. Then you go on in your response, you say 
5 as far as the BPP, I received no documentation to 
6 support any additional payment. You previously 
7 advised inventory of damaged items will not be 
8 possible until the insured is back in his building. 
9 What is the substance of those 
10 conversations about getting back in the building? 
11 Why did they have to get back in the building? 
12 
13 
14 
15 
A. 
Q. 
A. 
Q. 
To get back --
Go ahead. I'm sorry. 
To get back into business. 
Okay. Why would the inventory not be 
16 possible until he could get back in the building? 
17 
18 
MS. DUKE: Calls for speculation. 
Foundation. That's what Chris is telling her. 
19 BY MR. BISTLINE: 
20 Q. Did you have an understanding as to why he 
21 needed to be in the building to evaluate the 
22 inventory? 
23 A. He advised that is when they could provide 
24 the inventory information. 
25 Q. Did he say why they had to be in the 
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1 building to evaluate the inventory? 
2 
3 him. 
4 
5 
6 
7 
8 
A. Not per his e-mails or conversations with 
MR. BISTLINE: And if the court reporter 
could hand you Exhibit 4, which is a second 
report from MD&D, and it's got a big black 
redacted box on the first page. 
(Plaintiff's Exhibit 4, redacted Summary 
9 of Business Interruption, was marked for 
10 identification.) 
11 THE COURT REPORTER: The exhibit's been 
12 marked. 
13 BY MR. BISTLINE: 
14 Q. And do you recognize that document? 
15 A. Yes. 
16 Q. And what is that? 
17 A. It's a summary of schedules from our 
18 accountant. 
19 
20 
21 
22 
23 
Q. And what do those schedules tell you? 
A. Give me one second to review, please. 
MS. DUKE: I'll object. It's over broad. 
And foundation. 
A. It's another summary of business 
24 interruption provided by Matson & Driscoll. 
25 BY MR. BISTLINE: 
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1 Q. And based on those schedules, did you seek 
2 an additional payment? 
3 A. Bear with me one second. I'm going to 
4 have to review. 
5 
6 
7 
8 
9 
10 
11 
12 
MS. DUKE: Do you want to kind of send her 
to the page? 
31. 
A. 
MR. BISTLINE: Yes. I think it's on page 
MS. DUKE: It just speeds things along. 
THE WITNESS: Thank you. 
MR. BISTLINE: Yes. 
Yes, we did make an additional payment 
13 based on this. 
14 BY MR. BISTLINE: 
15 
16 
17 
Q. 
A. 
Q. 
And how much was that payment? 
Per my notes it was $73,951. 
Okay. So when you say the schedule, did 
18 you realize that you were behind by approximately 
19 $73,000? 
20 
21 
22 
23 
MS. DUKE: Object to the form. Misstates 
the testi -- or misstates the document. 
Assumes facts not in evidence. 
A. Could you reask the question, please? 
24 BY MR. BISTLINE: 
25 Q. I'm just asking did that schedule indicate 
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1 to you that you were behind, for lack of a better 
2 term, by about $73,951? 
3 MS. DUKE: Same objections. 
4 A. It provided the documentation to show 
5 additional payment warranted that we did not 
6 previously have. 
7 BY MR. BISTLINE: 
8 Q. And who told you that it -- that you 
9 had -- I mean, who told you you didn't have the 
10 information to generate this schedule prior to this 
11 time? 
12 MS. DUKE: Object to the form. She didn't 
13 generate the schedule. 
14 BY MR. BISTLINE: 
15 Q. Did -- at some point you received a 
16 schedule and you hadn't had it prior to that point. 
17 Had anybody at your accounting firm told you that we 
18 cannot generate this schedule because we don't have 
19 the information we need? 
20 A. Amy at Matson & Driscoll had continuously 
21 advised that we were missing documentation needed to 
22 have another schedule. 
23 Q. Did she ever indicate to you that the 
24 missing documentation somehow impeded her ability to 
25 properly evaluate the claim? 
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1 Would you like me to go through my notes 
2 and show you exactly where? 
A. 
3 Q. No. Just to your knowledge, did she tell 
4 you that? 
5 A. Continuously told me that she was missing 
6 documentation in order to determine the next 
7 schedule. 
8 Q. And again, looking that Exhibit 4, do you 
9 see that number 19.01 percent in the right-hand 
10 column? 
11 A. Yes. 
12 Q. And do you understand that to be the 
13 updated number from the 18.83 percent we discussed 
14 on the first schedule? 
15 A. Yes. 
16 Q. Okay. And then if you go down to -- I 
17 think that's all on that one. Okay. So after you 
18 made the payment, that 73,000 that was for business 
19 income claim through May, did you request advances 
20 for the months of June, July and August? 
21 A. Once that payment of 73,951 was paid, we 
22 were current up to May. We then continued to ask 
23 for additional documentation for the continuous 
24 months. 
25 Q. Okay. So you didn't view ~hat that 
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1 schedule that you had there was enough information 
2 to request advances from The Hartford? 
3 A. Not for additional payments. At that 
4 point in time we were current. Once that payment 
5 was issued. 
6 Q. And how long did it take for them to turn 
7 a payment around usually when.you request one? 
8 
9 
10 
11 
12 
13 
14 
MS. DUKE: Object to the form. Over 
broad. 
A. It 
MS. DUKE: Also, the claim notes identify 
it. 
A. Yes. Authority is requested and it --
authority has to be granted. I request it and make 
15 a recommendation and it is then granted or not 
16 granted. 
17 BY MR. BISTLINE: 
18 Q. Okay. At this point did you have any idea 
19 when the store, you thought, might be open? 
20 A. I'll have to review the notes to see if 
21 I've been advised at this point in time. 
22 Q. Okay. No, that's all right. So you 
23 didn't view these schedules as providing you enough 
24 information to request a further advancement? 
25 That's how I'm understanding your testimony. 
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1 A. Correct. It brought us current to May 
2 2008. 
3 Q. And then if you look at page 35 of the 
4 claim notes there's an entry from Reynolds on 
5 5/23/08. And there's three of them, it's the third 
6 one down. 
7 A. Okay. 
8 Q. And it says, be sure to continue to 
9 follow-up on -- wait, follow-up with MD&D for the 
10 next through months projected income loss. What did 
11 you understand that to mean? 
12 A. To continue to follow-up and communicate 
13 with the accountant for the -- whether they have 
14 received the additional documentation as they have 
15 requested. 
16 Q. What additional documentation were they 
17 missing at that point? 
18 
19 
20 
21 
22 
23 
24 
A. For the -- they had not received any 
information for the following months. We only had 
up until May. We needed the additional months. 
Q. Okay. But what information? 
A. The financials --
Q. What specific information? 
A. the wage statements, profit and loss 
25 statements. 
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1 Q. But they weren't -- do you mean the profit 
2 and loss statements from the year 2007? 
3 
4 
A. 
Q. 
We did not have 2007. 
You didn't have 2007 profit and loss 
5 statements? 
6 A. Correct. 
7 Q. Okay. But I understood you didn't 
8 actually see what the accountants had in their 
9 what they received from the insured; isn't that 
10 correct? 
11 
12 
A. 
directly. 
Right. The insured sent to the accountant 
They requested what they needed in order 
13 to determine their schedules. 
14 Q. So as of that date, May 23rd, 2008, what 
15 information had you been told MD&D needed to further 
16 evaluate the claim? 
17 A. The insured's financials. And I would 
18 Amy Kohler is the one who is directly requesting the 
19 documentation. She would probably be able to advise 
20 exactly what she had requested. 
21 Q. Okay. And did she indicate -- let me ask 
22 you this. What would you view her primary goal is 
23 there at -- Amy Kohler at MD&D, when you hired her? 
24 
25 
MS. DUKE: Object to the form. 
Foundation. 
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1 A. To determine the insured's lost income. 
2 BY MR. BISTLINE: 
3 Q. Okay. And did she tell you without this 
4 information I cannot calculate the insured's lost 
5 income? 
6 A. She advised on multiple occasions that she 
7 needed additional information in order to determine 
8 and have a substantial -- a concrete number for the 
9 loss of income. 
10 Q. But she didn't say I cannot calculate an 
11 advance schedule without this information? 
12 MS. DUKE: Object to the form. Asked and 
13 answered. 
14 A. She advised she needed additional 
15 information. 
16 BY MR. BISTLINE: 
17 Q. Again, the question is she never did say, 
18 though, I cannot give you an advance schedule 
19 without it? 
20 A. I don't know if she used those exact 
21 words, but we could not continue to make payments 
22 based on speculation. 
23 Q. And you view those schedules anything 
24 paying past May, based on those schedules, would be 
25 speculation? 
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1 A. Yes. We don't have hardcore -- we don't 
2 have hard numbers. We can only pay so much on 
3 speculation until it gets to the point where we need 
4 to have hardline numbers. 
5 Q. What hard number were you missing? 
6 MS. DUKE: This has been asked and 
7 answered now several times. 
8 MR. BISTLINE: Well, she hasn't actually 
9 told me the hard number. Because we know it 
10 could be a hard number on profit and loss 
11 because that's, by definition, an estimate. 
12 BY MR. BISTLINE: 
13 Q. So a hard number, to me, says you're 
14 looking for something actually done. And what 
15 actually were you looking for that had actually 
16 occurred? 
17 A. We continuously needed the insured's 
18 financial statements, we needed the wage 
19 documentation. All the things that we've been 
20 requesting through this whole time. 
21 Q. Was it just the wage documentation 
22 primarily? 
23 A. No. Like I said, all of the insured's 
24 financials in order to determine his lost income. 
25 Q. And again, there's no cor -- never mind. 
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1 And on page 37 I e-mailed you -- I'm sorry, let me 
2 back up. 
3 Did you ever discuss paying off the 
4 collateralized inventory with MD&D, how to address 
5 that issue? 
6 A. No. 
7 Q. And did you ever discuss that with Miss 
8 Reynolds? 
9 A. That -- that is -- the collateralized 
10 inventory we did not have the documentation in order 
11 to determine. Of course we discussed it, but we 
12 could not determine the amount until we had the 
13 documentation we requested. 
14 Q. Did you have an idea that -- of what the 
15 amount of the collateralized inventory was, what 
16 that debt was? 
17 A. No. We had not been provided that 
18 information. 
19 Q. To your knowledge, had your accountant 
20 been provided that information? 
21 A. They were -- to my knowledge, they were 
22 not handling the inventory. 
23 Q. No, but I'm talking about the amount of 
24 the debt. Not the inventory but the amount of the 
25 debt. 
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I think she was 
4 BY MR. BISTLINE: 
5 
6 
Q. 
A. 
Okay. Yeah, I'm sorry. 
I do not know. Amy Kohler could answer 
7 that, the accountant. 
8 Q. Okay. And on the payroll information, is 
9 it my understanding you wanted to see verification 
10 of the actual payroll paid? 
11 A. Yes. The payroll -- yes, payroll needs to 
12 be paid. 
13 Q. Okay. And if payroll was going to be 
14 based on what they would have been earning had they 
15 been open, then why would you need verification of 
16 the actual payroll paid? Why couldn't you just use 
17 an estimate of payroll from the prior months? 
18 A. We needed documentation that the payroll 
19 was actually paid. 
20 
21 
22 
Q. 
A. 
Q. 
Okay. So 
And it was an incurred expense. 
All right. So what if they don't have the 
23 money to pay the payroll, did you understand that 
24 that's what was going on, they'd write payroll 
25 checks and then they couldn't give them to them, so 
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1 they couldn't pay those checks? 
2 A. We can't -- we cannot make, continuously 
3 make advancements until -- on speculation. We need 
4 to know that this was an incurred cost. 
5 Q. Why --
6 A. We don't know -- we did not --
7 Q. Why is it speculation? 
8 MS. DUKE: She's still answering. 
9 BY MR. BISTLINE: 
10 Q. If he says I have to pay my employees, 
11 once we give you the money to pay them, how is that 
12 speculation? 
13 
14 
15 
16 
17 
18 
19 
20 
MS. DUKE: Mr. Bistline, I know this is 
hard with the phone, but you cut her off. She 
was actually in the middle of an answer. 
MR. BISTLINE: Oh, I'm sorry. 
MS. DUKE: Have you lost your train of 
thought now? 
THE WITNESS: Yes. 
MS. DUKE: All right. I guess ask a 
21 question. 
22 BY MR. BISTLINE: 
23 Q. Okay. So it's not your understanding then 
24 that you couldn't continue to make business income 
25 advances, excluding the issue of payroll, that the 
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1 schedules you'd been provided from MD&D did not tell 
2 you the amounts that you could do or you could pay 
3 based on those schedules, that's not in there? 
4 Let me rephrase that. You don't 
5 understand those schedules that you're looking at as 
6 showing you the lost business income for every month 
7 through the entire year of 2008? 
8 A. You're referring to the summary of 
9 business interruption? 
10 Q. Yes. What I'm asking you is you didn't --
11 when you looked at that document, you didn't -- you 
12 did not understand that that actually told you how 
13 much business income would be projected for every 
14 month in the year 2008? 
15 
16 
A. 
Q. 
It carried us through May 31st, 2008. 
Okay. But I'm going to represent to you 
17 that it actually tells you and gives you the ability 
18 to calculate the lost business income all the way 
19 through the entire year. And you didn't understand 
20 that? 
21 
22 
23 
MS. DUKE: Object to the form. It 
misstates the document. And foundation. 
A. The accountant provided the documentation 
24 requested and provided the schedules in order for us 
25 to make payments. We needed additional 
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1 documentation as previously requested in order to 
2 make additional payments. 
3 BY MR. BISTLINE: 
4 Q. And who made that conclusion that you 
5 needed the additional documentation to make 
6 additional payment? 
7 A. I did and the accountant did. 
8 Q. The accountant didn't actually say in 
9 order to make an advance I need -- you should have 
10 this additional information though; correct? 
11 A. In order to determine the amount. We did 
12 not have the information to determine any additional 
13 amounts after May. 
14 Q. Okay. Did the accountant ever tell you 
15 that you could determine everything from those 
16 schedules, other than the amount of the payroll 
17 claim? 
18 A. No. 
19 Q. Then on page 54 of the claim notes there 
20 is an exchange between you and I regarding this 
21 payroll issue. 
22 MS. DUKE: Sorry, what page? 
23 MR. BISTLINE: Page 54. 
24 MS. DUKE: Okay. I'm getting there. All 
25 right. I like it when you move that far ahead, 
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1 
2 
3 
4 
5 
6 
7 
8 
Art. 
MR. BISTLINE: I know. I'm jumping, 
leapfrogging. Let's see. Now, looking at 
that -- I want to have the court reporter hand 
you Exhibit 5, which should be -- the first 
page should be an e-mail from Miss Kale to 
myself. 
(Plaintiff's Exhibit 5, chain of e-mails, 
9 was marked for identification.) 
10 THE COURT REPORTER: The exhibit's been 
11 marked. 
12 BY MR. BISTLINE: 
13 Q. And if you look through that collection of 
14 e-mails it looks like it's the same collection of 
15 e-mails that we were talking about on page 54. But 
16 what seems to be omitted is an e-mail that's on the 
17 second page of the exhibit from me to you, or to Amy 
18 Kohler. And it seems to all be kind of the same 
19 string. Do you see that e-mail I'm referring to? 
20 
21 
22 
23 
24 
25 
MS. DUKE: Let me look at it. Wait one 
second, I'm going to take a quick peek. 
MR. BISTLINE: Okay. 
MS. DUKE: You mean the one that has the 
quote with what business income means? 
MR. BISTLINE: Yeah. 
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1 MS. DUKE: Okay. 
2 BY MR. BISTLINE: 
3 Q. And do you recall seeing that e-mail, Miss 
4 Kale? 
5 
6 
7 
MS. DUKE: He's talking about this one 
right here. I'm just pointing it to her. 
A. This was sent to Amy Kohler. 
8 BY MR. BISTLINE: 
9 Q. Correct. And then you can see above that 
10 on the first page she responds to me. And then I 
11 forward that all on to you. 
12 
13 
A. 
Q. 
Okay. 
I just want to be clear that what I'm 
14 arguing in that e-mail is that the entire payroll 
15 should be paid whether or not the employees are 
16 working. And isn't that your position, that yes, 
17 the payroll should be paid whether or not they were 
18 working, based on the policy language? 
19 
20 
MS. DUKE: Object to the form. 
that misstates her testimony. 
I think 
21 A. The payroll was being continued to be 
22 paid. However, we needed additional documentation 
23 to determine what the amount of the payroll was and 
24 if there had been any changes. 
25 BY MR. BISTLINE: 
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1 Q. Okay. And so all you're saying is yes, 
2 we'll pay everybody the full payroll, but if 
3 somebody quit, obviously we're not going to pay them 
4 the full payroll anymore? 
5 A. Correct. 
6 Q. Okay. 
7 MS. DUKE: You can just set those aside 
8 like you are. That's perfect. 
9 BY MR. BISTLINE: 
10 Q. Then on page 59 of the claim note, it's a 
11 note from you. I don't know what -- I don't know 
12 who it's to. It's just maybe a claim note. It says 
13 MDD are working on July schedule, insured has not 
14 provided all documentation requested to determine 
15 July's loss. What documentation was missing at that 
16 point? 
17 
18 
A. Again, the information requested on the 
insured's financials for the July -- for July. Wage 
19 information, financial payments, all the things that 
20 we've continuously requested for each month. 
21 Q. Okay. Did you have a discussion with Miss 
22 Kale about the substance of my e-mail that said you 
23 could just estimate the payroll and pay that? 
24 MS. DUKE: You mean Ms. Kohler? 
25 MR. BISTLINE: Ms. Kohler, I'm sorry. 
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1 A. Okay. Could you repeat that? 
2 BY MR. BISTLINE: 
3 Q. Did you have a discussion with Miss 
4 Kohler? I mean, that collection of e-mails are you 
5 saying you could just take one month, it doesn't 
6 matter if they're working or not, you can estimate 
7 the amount of payroll and provide payment for that. 
8 Did you discuss that with her? 
9 
10 
11 
12 
A. I'll review the notes. 
MS. DUKE: I'll object to the extent the 
notes speak for themselves. 
A. It's consistently understood that we need 
13 the documentation to support the wage statements and 
14 if we did not have them we could not make further 
15 advancements. 
16 BY MR. BISTLINE: 
17 Q. That documentation would be verification 
18 that the wages were actually paid? 
19 A. Yes. We need to know what -- what his 
20 amount paid was. 
21 Q. Okay. And when you received word that he 
22 hadn't actually paid anything because he didn't have 
23 the money to pay it yet, what was your response to 
24 that? 
25 A. We still needed the documentation in order 
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1 to know what to pay. We didn't know what he was 
2 going to pay, whether he paid it or whether he did 
3 not pay it. 
4 Q. Do you recall seeing the collections of 
5 checks that we would send you that were cut and then 
6 were not actually given to the employees? 
7 A. I recall the checks. I don't recall 
8 whether they were not given to the employees or not. 
9 Q. Okay. You don't recall if he --
10 A. I don't know. I don't know what he did 
11 with the checks. 
12 Q. Okay. In that e-mail from Chris Glenister 
13 back on the 5th, which is a ways back, on page 
14 it's on page 30, on -- Mr. Glenister indicates that 
15 the insured is has incurred but not paid the 
16 biweekly payroll since April 15th. 
17 A. 
18 Q. 
19 A. 
20 Q. 
I'm sorry, what page? 
That's on page 30. 
Thirty? 
Yes. It's right towards the top. It's 
21 the second full sentence. 
22 A. Okay. Now, I may -- from this point 
23 you're going back to May, we paid up to May. Based 
24 on the documentation received. 
25 Q. Correct. 
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1 
2 
A. 
Q. 
I'm not sure I understand ... 
My question is this. He told you way back 
3 then that the insured was holding payroll checks 
4 because he did not have the money to pay them. 
5 Did you view that you didn't have any duty 
6 to provide the funds to pay that payroll until it 
7 had actually already been paid? 
8 A. The payroll has to be paid before we can 
9 make payment. 
10 Q. Okay. And so how do you address the 
11 situation if there's not enough money to pay the 
12 payroll, then how -- how do you get around that, I 
13 guess? 
14 
15 
A. We had paid. We had paid up to that 
point, including for the payroll. I don't know how 
16 Lakeland disbursed the money. 
17 Q. Not until -- as of May 5th you hadn't, if 
18 you recall, these schedules were based on $18,000 of 
19 payroll over four months. As opposed to more like 
20 $60,000 over four months. 
21 A. We need documentation in order to make 
22 payment for payroll. We need to know what was paid 
23 and how much was paid and how many employees were 
24 paid. 
25 Q. Okay. On page 97 of the claim notes 
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1 there's an e-mail from me to you dated July 11th, 
2 2008. 
3 A. Okay. 
4 Q. And in that e-mail is where I tell you 
5 that in order to get the store opened September 
6 August 15th, September 1st, to get the building 
7 open, and so you realized at that point that there 
8 will be at least July, August of lost business 
9 income; correct? 
10 A. Correct. 
11 Q. Did you put in a payment request at that 
12 point? 
13 A. We needed the documentation in order to 
14 request the payment. 
15 Q. But again, we don't know what specific 
16 documentation, that was just the insured's 
17 financials, whatever that was? 
18 MS. DUKE: Object to the form. That 
19 misstates the documents and the testimony. 
20 BY MR. BISTLINE: 
21 Q. Okay. What specific information were you 
22 missing then? 
23 A. The documentation for the months that had 
24 not been paid or any documentation I guess from May 
25 to that point. We didn't have any information for 
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1 June, July, August, that we continuously asked for. 
2 Q. I under?tand. But what -- wage 
3 information, is that what we're missing? 
4 A. We're missing 
5 MS. DUKE: And foundation. I'm sorry. 
6 A. We're missing information to make the 
7 payment. We're missing wage, we're missing 
8 financials, as -- throughout the whole course. 
9 BY MR. BISTLINE: 
10 Q. But you don't know what specific 
11 financials, but you do know you were missing the 
12 wage information? 
13 
14 
15 
16 
17 
18 
19 
20 
A. 
missing. 
Q. 
an e-mail 
A. 
Amy Kohler would know exactly what she was 
Because I did not see that information. 
Then on page 65 of the claim notes there's 
from you to me on the 15th of September? 
MS. DUKE: Sorry, what page again? 
MR. BISTLINE: I'm sorry. Sixty-five. 
MS. DUKE: Sixty-five. 
Okay. 
21 BY MR. BISTLINE: 
22 Q. And it says Amy is working on the 
23 schedules per the documentation you provided. Once 
24 received we will discuss. However, since Amy does 
25 not have all the documentation she needs and have 
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1 requested more times than I can count, we will just 
2 have to see what the documentation we have shows. 
3 That last part there, see what the documentation we 
4 have shows, what do you mean by that? 
5 A. Give me a moment to review, please, what 
6 context I was speaking of. I believe what you're 
7 asking is what I meant by that statement, we have 
8 continuously asked for the documentation, the 
9 financial documentation, to support additional 
10 payments. 
11 We did not have that. If the additional 
12 information was continuously not provided, then we 
13 would have to go on what we had. 
14 Q. Okay. So you could have made advances 
15 based on the information you already had, is that 
16 what you're conveying? 
17 A. I did not say that we could make payments 
18 bails on what we had. We would have -- if we 
19 weren't provided additional information we would 
20 have to discuss what to do further. 
21 Q. Okay. Now, on to the inventory issue. 
22 You stated Steve Bonanno from GAB Robins was kind of 
23 your eyes on the ground. 
24 A. Correct. 
25 Q. And so he was the gentleman who you were 
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1 
2 
3 
4 
5 
6 
7 
8 
counting on to basically represent your interest in 
the inventory, salvage and evaluation process at 
that point? 
A. 
MS. bUKE: When he was retained you mean? 
MR. EisTLINE: Yes. 
MS. DtiR~: Yes. 
MR. B1STtINE: Okay. 
You'r~ asking if he was 
9 BY MR. BISTLINE: 
10 Q. That was his r61e, to represent your 
11 interest in making sure that the inventory 
12 evaluation procedure was handled properly, as f2r as 
13 removing the damaged stuff from the store and that 
14 kind of thing? 
15 A. His -- we requested that he inspect and 
16 look at the damaged inventory. 
17 
18 
19 
20 
Q. 
A. 
Q. 
Okay. 
Okay. 
If you look at pag~ 121. 
Let's see. Let me try to figure out where 
I was looking at, 3/3/08. Oh, on 3/3/08 it looks 
21 like you have a conversation with Mike Fritz. And 
22 you advise him he needs the purchase invoices for 
23 the inventory and the BPP to you and not to the 
24 independent adjuster, do you see that? 
25 A. Yes. We were going to determine the 
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1 inventory. 
2 Q. Okay. And he told you that it would be 
3 over 10,000 invoices. Do you recall that? 
4 A. That's what's stated in the notes. 
5 Q. Okay. Now, if he would have given you all 
6 those invoices, what would you have done with them 
7 next? 
8 
9 
A. We would have then looked at what he had 
as inventory. If that's what he had to send to us 
10 to prove his inventory, over 10,000 pages, then we 
11 would accept it to review the inventory. 
12 Q. How would you review the inventory, would 
13 you have somebody go through and total up those 
14 purchase invoices or -- I mean, how would you have 
15 utilized those in the evaluation? 
16 MS. DUKE: Do you mean like in relation to 
17 the list that was damaged? I guess I'm 
18 confused. 
19 BY MR. BISTLINE: 
20 Q. Like in terms of if I come in and say 
21 well, we ran all these items across the scanner that 
22 were in good shape, that we could sell again, that 
23 would be -- you would put that in as the salvaged 
24 inventory that you don't have to pay for because it 
25 wasn't destroyed. 
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1 MS. DUKE: 
2 BY MR. BISTLINE: 
Sure. 
3 Q. That would be a bit of information in the 
4 calculation. I'm just asking how would the 10,000 
5 purchase invoices figure in to this calculation? 
6 How would you utilize them? 
7 A. It would show what inventory he had at the 
8 time of the loss. 
9 Q. Okay. I know we went over this, but that 
10 wouldn't show you the inventory he had at the time 
11 of the loss, that would just show you what he had 
12 bought for a certain period of time; correct? 
13 A. Correct. 
14 Q. And how far back would he go with those 
15 purchase invoices? And what --
16 MS. DUKE: Again--
17 BY MR. BISTLINE: 
18 
19 
20 
21 
22 
23 
24 
25 
Q. When you start producing them. 
MS. DUKE: Mr. Bistline, just so I'm 
clear, are you relating this of course to the 
damage list? Because I think that's what 
you're missing in the prior exchange and this 
exchange is what she's trying to tell you, is 
where the damage list and the invoices 
intersect. So maybe that could help. 
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1 BY MR. BISTLINE: 
2 Q. Okay. So you're saying that you were 
3 looking for the invoices for only the damaged goods? 
4 A. I requested the invoices for his inventory 
5 for his stock. 
6 Q. Okay. And again, those invoices are 
7 numbers. How do those numbers figure in to the 
8 calculation? 
9 A. I'm sorry, I don't -- I 
10 MS. DUKE: I don't know how it is, but you 
11 guys are talking across one another. I think I 
12 get it, but she's not understanding. 
13 BY MR. BISTLINE: 
14 Q. Let's me try it another way. It's just if 
15 I could see that if you said look, give me the list 
16 of your damaged items and then give me a price list 
17 from True Value Hardware. I will take the item if 
18 there's ten damaged widgets at $20 a widget, I'll 
19 multiply it times the two together and there is that 
20 
21 
loss. I can see how the replacement cost comes in. 
But I'm trying to understand how you 
22 utilize purchase invoices to calculate, even if it's 
23 just the invoices for just the damaged stuff, how 
24 does that calculate the loss, the replacement cost? 
25 A. The purchase invoices document the 
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1 inventory that was in the store at the time of the 
2 loss. It proves what the insured paid for the 
3 inventory. 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. Okay. 
MS. DUKE: Hey, Mr. Bistline, can we take 
a quick break and maybe I can try to see if I 
can have you guys talk the same way. 
MR. BISTLINE: Sure. 
MS. DUKE: Because I think you guys are 
two ships passing in the night. 
MR. BISTLINE: Yes. Do you want to just 
go off the record and do it or do you want to 
talk to her alone? 
MS. DUKE: Yes. Don't hang up, let me 
just chat with her real quick in the hallway. 
MR. BISTLINE: Okay. 
(Off the record at 10:23 a.m.) 
(On the record at 10:27 a.m.) 
MS. DUKE: Okay. I think we're there, 
Art. Sorry, it's tough be~ause obviously, it's 
very clear you guys were not talking about the 
same thing. 
MR. BISTLINE: Okay. 
MS. DUKE: All right. We're back on the 
record. Or we're still on the record. 
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1 BY MR. BISTLINE: 
2 Q. All right. So I guess my question, again, 
3 hopefully we can find each other here. 
4 A. Okay. 
5 Q. I'm trying to figure out because to me the 
6 inventory loss is a mathematical computation, that's 
7 a product of something that was destroyed and the 
8 cost to replace it. And so I'm tying to figure out 
9 how purchase invoices would fit into that 
10 mathematical computation. 
11 A. Okay. What the purchase invoices do is 
12 they provide documentation that that item was 
13 actually purchased by Lakeland True Value. 
14 Q. Okay. So basically, it's a means to 
15 verify that the amount of inventory they are 
16 claiming they had is somewhere near what they 
17 actually had? 
18 A. That is correct. So that when we get the 
19 list of damaged inventory we can sort of counter 
20 that back to show -- maybe an example would help. 
21 If Lakeland had five gas grills and we had purchase 
22 invoices for five gas grills at $500 each but only 
23 two were damaged, we know that there were five and 
24 then we know that there were two that were damaged. 
25 It shows the cost. 
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1 Q. Did you understand how the -- you 
2 understood that at some point the collapsed roof 
3 structure was removed from the building; correct? 
4 A. That's correct. 
5 Q. And do you understand how that occurred? 
6 I mean, what was the physical process they went 
7 through to do that? 
8 A. I was not involved in the building. We 
9 did not have the building. I was uninvolved in the 
10 restoration of the building. 
11 Q. Okay. And now on these invoices how far 
12 back would you want to go as far as in time on these 
13 invoices? 
14 A. I mean, the invoices would be needed -- we 
15 originally asked for two years. 
16 Q. But how --
17 A. Basically. 
18 Q. How does a total of two years of purchase 
19 invoices give you any idea of what was in the store 
20 when the roof collapsed? 
21 A. The purchase invoices do not give you an 
22 idea of what's in the store. It shows that the 
23 items were purchased, it shows the value of the 
24 items at the time of purchase. So that when we 
25 get -- when we would finally get the damaged 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-08-7069 
Julia Kale March 1, 2010 
Page 101 
1 inventory list, we could compare the two together to 
2 show that those items were actually in the store. 
3 Q. Okay. The invoices wouldn't tell you what 
4 was in the store, though, at all, would it? 
5 MS. DUKE: She's asked and answered that 
6 now many times. 
7 BY MR. BISTLINE: 
8 Q. Now, if -- did you ever receive the 
9 invoices? 
10 A. No. 
11 Q. All right. And did anybody -- did you 
12 discuss that fact with any of your supervisors or I 
13 guess with Miss Reynolds? 
14 A. Continuously. It was continuously in the 
15 notes. 
16 Q. Okay. And at some point the inventory was 
17 actually evaluated and payment was made; correct? 
18 A. I never received a list, while I was 
19 handling the claim, of the damaged inventory. 
20 Q. Okay. At some point were you taken off 
21 the claim? 
22 A. I was. 
23 Q. And when was that? 
24 MS. DUKE: It's in the claim notes. 
25 A. I believe it -- I believe it was around 
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1 the time suit was filed, but I don't know the exact 
2 date. 
3 BY MR. BISTLINE: 
4 Q. That's okay. And around the time suit was 
5 filed, did you discuss that fact with Miss Reynolds? 
6 A. Yes. 
7 Q. Did you discuss it with Miss Copley at 
8 that point, also? 
9 
10 
A. We did discuss, I don't know if we 
discussed exactly when suit came in. The discussion 
11 was handled with Miss Reynolds, and I believe then 
12 she had a discussion with Miss Copley. 
13 Q. Okay. And did you inform Miss Reynolds 
14 that at that point, which is approximately mid 
15 September, that no payments for business income had 
16 been made since May? 
17 A. That was clear in the notes. As we did 
18 not have documentation to warrant additional 
19 payments. 
20 Q. Okay. Back on page 136 of the claim 
21 notes. 
22 A. Okay. 
23 Q. I'm still scrolling here. Did you have a 
24 conversation on June 13th with Don at Salvage 
25 Liquidators. I'm assuming that's Don Morandini? 
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1 A. Yes, I believe so. 
2 Q. And then he says he's going to separate 
3 the merchandise. Did he advise you on how he was 
4 going to do that? 
5 A. He was going to separate the damaged 
6 versus the nondamaged inventory. 
7 Q. Okay. And then the'next claim note it 
8 says you're talking with him again and he says he 
9 is trying to get permission to get the containers 
10 moved to a warehouse. Who is -- was he trying to 
11 get permission from you? 
12 A. Let me review the notes, please. I would 
13 be the ultimate one to give him that permission, but 
14 I had to get permission from you as Lakeland's 
15 attorney in order to move any inventory, as we did 
16 not -- that was not our product. 
17 Q. Okay. But at that point I wasn't 
18 Lakeland's attorney yet, you understand it was still 
19 Tim Van Valen? 
20 A. Okay. We're flipping allover. I apol 
21 I still needed to get permission from Lakeland's 
22 attorney to move the inventory. 
23 Q. And in that same note it says that you 
24 advised him it's the insured's responsibility to 
25 separate the salvaged from the nondamaged stock. 
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1 A. Yeah. 
2 Q. And hadn't you directed that Don work with 
3 the insured to accomplish that task? 
4 A. I did. I was trying to assist the insured 
5 in any way possible to assist him in doing this, to 
6 get this resolved. 
7 Q. Okay. And so why -- what was the point of 
8 the note saying it's the insured's responsibility to 
9 separate the salvaged from the nondamaged stock? 
10 It is his responsibility. 
11 responsibility to prove the loss. 
A. It's his 
12 Q. Did you believe that it was his 
13 responsibility also to pay the cost, as this note 
14 discussed, regarding the trailers? 
15 A. That would have been incurred cost and 
16 it's covered under the policy. 
17 Q. Okay. And what did you understand Don to 
18 be proposing? Did you -- let me just ask, did you 
19 understand Don to be proposing to move the trailers 
20 to a warehouse where they could spread the 
21 merchandise out to evaluate the salvageable versus 
22 nonsalvageable stuff in the trailers? 
23 A. That is correct. 
24 Q. And did you understand at that point that 
25 a large amount of inventory had already been thrown 
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1 away? 
2 A. I had been advised of that. That was done 
3 before we had any ability to know anything about it. 
4 Q. Okay. And it says you tell him to hold 
5 tight and you're going to look into this, or you're 
6 going to talk to the attorney first. 
7 want to talk to the attorney about? 
What did you 
8 A. Again, I had to have the attorney's 
9 permission to move the merchandise, as it was not 
10 our merchandise at that time. We hadn't made any 
11 payments on it. I had to have the attorney, as he 
12 represented my insured, Lakeland. I couldn't just 
13 move the merchandise without permission. 
14 Q. Okay. And what were you trying to -- on 
15 the next page your note continues, it says Don 
16 advised he is not sure how much it will cost to 
17 transport the containers. And then you say, advise 
18 him to hold tight while I figure this out. What 
19 were you trying to figure out? 
20 A. Again, we were trying to figure out 
21 whether this was a -- it was a good financial move. 
22 If this is what we needed to do, and again, to have 
23 permission to move the containers. 
24 Q. Okay. 
25 MS. DUKE: Permission from whom? 
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1 BY MR. BISTLINE: 
2 Q. The next note it looks like you called to 
3 get permission to move the containers? 
4 
5 
6 
7 
A. I'm sorry. I'm sorry. 
MS. DUKE: I was asking her, she said 
permission, and permission from who. 
THE WITNESS: The insured's attorney. 
8 BY MR. BISTLINE: 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
Q. 
like you 
A. 
Q. 
A. 
Q. 
it looks 
realized 
A. 
Q. 
Then the next note on 6/27/08, it looks 
called to get that permission? 
On 6/27/08? 
Yes. That's on page 137. 
Yes. 
All right. And then if you scroll down, 
like on the 1st of July is when you 
that I am now the attorney. 
Yes. 
Okay. And at that point did you ask me 
19 for permission to move the trailers? 
20 A. At that point I left a message for you to 
21 discuss the matter, the claim. 
22 Q. Okay. But you didn't specifically -- it 
23 sounds to me like you had a plan with Don Morandini 
24 that you were going to move these trailers to some 
25 location, to spread it out so you could evaluate it. 
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1 Did you not decide to go forward with that 
2 type of a plan? 
3 MS. DUKE: Asked and answered multiple 
4 times. 
5 A. Again, you were now representing the 
6 insured, I left you a message to discuss this, to 
7 discuss the whole matter, to discuss the whole claim 
8 itself. That would have included moving the 
9 inventory. 
10 BY MR. BISTLINE: 
11 Q. Okay. But there's no reference to --
12 there's nothing in your notes, or do you have any 
13 independent recollection of telling me, I need your 
14 permission to move these trailers so my salvor can 
15 evaluate them? 
16 MS. DUKE: At what point are you talking 
17 about? Are you talking July I? 
18 BY MR. BISTLINE: 
19 Q. Right at the end of July, four days after 
20 you told Don to hang tight on the plan, I'm looking 
21 for any indication that you told me what the plan 
22 was. 
23 MS. DUKE: On July 1. 
24 A. On July 1, I left a message to discuss the 
25 matters at hand with you and advised we needed to 
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1 discuss. 
2 BY MR. BISTLINE: 
3 Q. Okay. Then on page 152 there's a claim 
4 note from Miss Reynolds on 8/20/2008. 
5 
6 
A. 
Q. 
Okay. 
And it references this issue we're talking 
7 about, these trailers, you're having them brought to 
8 the site or moved to one point or the other. And it 
9 says, I brought this up three times in July and I 
10 don't see where you looked into it. 
11 And then your response was, I have 
12 addressed the issue multiple times, and then you put 
13 some dates and then you say, I have yet to get a 
14 definitive answer on our questions in regards to 
15 moving the salvage and going through the salvage. 
16 
17 
18 
MR. BISTLINE: And then I'll have the 
court reporter hand you Exhibit 7, which is an 
e-mail of August 7th, 2008, from me to Miss 
19 Kale. 
20 (Plaintiff's Exhibit 7, e-mail dated 
21 8/7/08, was marked for identification.) 
22 THE COURT REPORTER: The exhibit's been 
23 marked. 
24 BY MR. BISTLINE: 
25 Q. And that e-mail, I don't find that in your 
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1 claim notes. Do you recall seeing that e-mail from 
2 me? 
3 
4 
5 
A. May I review it? 
Q. Yes. Go ahead. It's the second one in 
the series on that first page. I guess the only 
6 page. 
7 
8 
9 
10 
A. Are you -- if you'll let me read it. 
MS. DUKE: Which one is it? Yes, I want 
to look at it, too. Just read through it. 
THE WITNESS: Okay. 
11 BY MR. BISTLINE: 
12 
13 
14 
15 
Q. 
A. 
And do you recall seeing that e-mail? 
THE WITNESS: Do you need to see this? 
MS. DUKE: I have it. I have a copy. 
Yes. 
16 BY MR. BISTLINE: 
17 Q. And how come that e-mail is not included 
18 in the claim notes? 
19 A. Not -- not everything is in the claim 
20 note. It just -- there's no particular reason. 
21 Q. And doesn't that e-mail convey to you that 
22 you have permission to do anything you need to with 
23 those trailers? 
24 A. I didn't 
25 MS. DUKE: Objection. The document speaks 
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1 for itself: 
2 A. I did not get that -- I did not feel that 
3 was what you were conveying. 
4 BY MR. BISTLINE: 
5 
6 
Q. 
A. 
Okay. 
I did not feel that gave me permission to 
7 move inventory that was not ours. 
8 Q. Did you inform anyone from Sedgwick or The 
9 Hartford that you had been denied access to these 
10 trailers? 
11 A. It was documented in the claim note that 
12 we needed permission. We were simply asking for 
13 permission to look at the inventory. 
14 Q. And you're saying that the -- that 
15 permission was never given by Tim Van Valen to 
16 separate the inventory? 
17 A. No, it was not. 
18 Q. And that Tim Van Valen and Don Morandini 
19 did not discuss this plan of moving the trailers to 
20 separate the inventory that we referenced late June 
21 in the claim notes? 
22 MS. DUKE: Again, the documents speak for 
23 themselves. 
24 A. Would you like me to review the notes to 
25 show you? 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
MR. BISTLINE: No. Because I don't think 
it's in there. All right. If I could just 
have a minute, I might be done. 
MS. DUKE: All right. Thanks, Art. 
MR. BISTLINE: I'll call you back in ten 
minutes. 
MS. DUKE: Oh, sure. Perfect. 
(Off the record at 10:42 a.m.) 
(On the record at 10:52 a.m.) 
MR. GRAVES: We're on the record at 10:52. 
MS. DUKE: Okay. 
MR. BISTLINE: All right. Thank you. 
13 BY MR. BISTLINE: 
14 Q. Miss Kale, after -- you say you were 
15 removed from the claim after I filed suit? 
16 
17 
A. 
Q. 
Yes. 
Okay. And did you at that point sit down 
18 and discuss what had gone on with Miss Copley or 
19 Miss Reynolds? 
20 A. Miss Reynolds and I had constant 
21 communication regarding the claim. And Miss Copley 
22 and I did have discussions over the current status 
23 of the claim once she resumed handling. 
24 Q. Okay. And do you recall being made aware 
25 that the Fritzes status with the True Value company 
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1 was being put in jeopardy by the lack of funds? 
2 
3 
A. 
Q. 
That was documented in the file. 
And did you give any recommendations to 
4 Miss Reynolds or Miss Copley about the future 
5 handling of the claim after they removed you from 
6 it? 
7 A. No. Only that we needed the requested 
8 documentation in order to resolve the claim. 
9 
10 
11 
12 
MR. BISTLINE: I don't think I have any 
further questions. 
MS. DUKE: Okay. I just have two, Art. 
And the rest, obviously, I'll ask at trial. 
13 CROSS-EXAMINATION 
14 BY MS. DUKE: 
15 Q. Miss Kale, had you had experience handling 
16 these types of claims, the type of claim that we're 
17 talking about here with Lakeland, prior to the 
18 Lakeland claim? 
19 
20 
A. 
Q. 
Yes, I have. 
And how many other claims like the 
21 Lakeland claim had you handled? 
22 
23 
24 
A. Within the hundreds. Couple hundreds. 
Q. And then you had also testified with 
respect to training. Did you receive any training 
25 at Sedgwick when you started there? 
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It wasn't specific classroom training. 
What type of training did you receive? 
It was on-the-job training, constant 
4 interaction with my supervisor. 
5 
6 
MS. DUKE: Okay. That's it, Art. 
MR. BISTLINE: Just a follow-up. 
7 REDIRECT EXAMINATION 
8 BY MR. BISTLINE: 
9 Q. When we first started I thought I asked 
10 you if you had ever adjusted a claim like this 
11 before and I was pretty sure your answer was no. 
12 And so that wasn't correct? 
13 A. I don't --
14 MS. DUKE: You had said a catastrophic 
15 claim. 
16 BY MR. BISTLINE: 
17 Q. Okay. So you have evaluated lost business 
18 income claims before? 
19 
20 
A. 
Q. 
Yes, sir. 
And do the schedules look the same as the 
21 schedule you looked at there? 
22 MS. DUKE: Object to the form. 
23 BY MR. BISTLINE: 
24 Q. Not numbers, obviously, but as far as the 
25 kind of information that you developed from the 
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1 accountants. 
2 A. Yes. 
3 Q. And so you've seen hundreds of these types 
4 of claims, so I guess it's safe to say that you rely 
5 very heavily on what the accountants are telling you 
6 in those schedules; is that correct? 
7 A. Yes, that's their purpose. 
8 Q. Okay. So you don't even know what --
9 well, never mind. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MR. BISTLINE: I don't have any further 
questions. 
MS. DUKE: Okay. Let me -- do you want to 
call back in like, I don't know, 15 minutes? 
We'll get Michelle over here. 
MR. BISTLINE: Yes, I'll call back maybe 
20 minutes or half hour. 
(Discussion held off the video record.) 
THE COURT REPORTER: Do you want her to 
read and sign? 
MS. DUKE: Yes. 
(Deposition concluded at 10:52 a.m.) 
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1 BE IT REMEMBERED that on Monday, September 21, 
2 2009, at 9:02 a.m., at 19125 North Creek Parkway, 
3 Suite 208, the deposition of AMY KOHLER was taken 
4 before Eva P. Jankovits, a Certified Court Reporter 
5 and Notary Public. The proceedings took place: 
6 
7 
8 
9 
10 
11 
12 
13 
14 
AMY KOHLER, 
nothing 
as 
BY MR. BISTLINE: 
being first duly sworn to tell the 
truth, the whole truth and 
but the truth, testified 
follows: 
EXAMINATION 
Q. Okay. Please state your name for the record. 
15 A. Amy Kohler. 
16 Q. And where are you presently employed? 
17 A. LeMaster Daniels. 
18 Q. And is that here in Bothell, Washington? 
19 A. It's in Bellevue. 
20 Q. Bellevue. And where were you employed before that? 
21 A. Here at Matson, Driscol & Damico. 
22 Q. And where did you attend your undergraduate work? 
23 A. I did my undergraduate work in accounting at City 
24 University in Bellevue. 
25 Q. And did you attend any sort of postgraduate work? 
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1 A. No. 
2 Q. And are you a CPA? 
3 A. Yes, I am. 
4 
5 
6 
Q. 
A. 
And when did you attain your CPA? 
I knew you were going to ask me that. I believe it 
was 2006. I don't remember exactly. 
7 Q. And did you start working for this firm? 
8 A. Matson? 
9 Q. Yes. 
10 A. No. I was working for a different firm at that time. 
11 Q. Who did you start working with right after you had 
12 your CPA? 
13 A. Werner, O'Meara & Company. 
14 Q. And when did you start working for Matson? 
15 A. It was October 2007, I believe. 
16 Q. Okay. And do you recall working for Sedgewick Claims 
17 
18 
Management regarding a loss suffered by Lakeland True 
Value Hardware in Rathdrum, Idaho? 
19 A. Yes, I do. 
20 Q. I bet you do. And how would you describe your scope 
21 
22 
of work on that -- I guess project is how I'll refer 
to it. What did you view your role as? 
23 A. My role was to calculate their business income loss 
24 
25 
due to being out of business because of the loss that 
they sustained. 
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1 Q. And did your scope of work change at any point during 
2 your analysis of the project? 
3 A. No, I don't believe it did. 
4 Q. Have you performed that kind of work before, business 
5 income analysis loss? 
6 A. While I was at Matson or before Matson? 
7 Q. At any time. 
8 A. I did while I was at Matson. 
9 Q. Only at Matson you did? 
10 A. Yes. 
11 Q. Okay. About how many other times did you do that? If 
12 
13 
it's too numerous to even count ... 
A. Yeah. I'm not sure if I could count. 
14 Q. Okay. Who was your immediate supervisor at the time 
15 you were working on this project? 
16 A. Patrick DeLangis. 
17 Q. And he is a partner in the firm? 
18 A. He wasn't at the time. 
19 Q. And is he still employed with MD&D? 
20 A. Yes. 
21 Q. And who were the other employees at MD&D who would 
22 have had some contact with this project? 
23 A. Our schedules would have been reviewed by a partner. 
24 
25 
I'm trying to remember his name. He's in the L.A. 
office, I believe. His name is escaping me at the 
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1 moment. 
2 Q. SO there's other offices of MD&D? 
3 A. Yes. 
4 Q. About how many are there? 
5 MR. NICKELS: I'm going to object to the extent 
6 it calls for information beyond her personal knowledge 
7 as she's not appearing as a representative for MD&D. 
8 With that qualification, you can answer. 
9 A. I'm not sure. 
10 Q. (By Mr. Bistline) A lot? 
11 A. A lot. 
12 Q. Okay. Good enough. And would Mr. DeLangis also have 
13 been reviewing these schedules? 
14 A. Yes. 
15 Q. Do you recall the first time you had any contact 
16 
17 A. 
regarding this project? 
I believe that it was in February of 2008. 
18 Q. Do you recall how you first gained knowledge of this 
19 project? 
20 A. We would have -- Patrick and I would have discussed it 
21 when we received a call from the adjuster. 
22 Q. Was that adjuster a lady named Julia Kale? 
23 A. That's right. 
24 Q. And did you receive the initial call from Ms. Kale? 
25 A. Did I personally? 
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1 Q. Yes. 
2 A. No. 
3 Q. Do you know who did? 
4 A. No, I don't know. 
5 Q. And did you and Mr. DeLangis have a conversation with 
6 
7 
Ms. Kale after you understood that she was seeking 
your services? 
8 A. Yes. 
9 Q. Do you remember approximately when that was? 
10 A. Again, I'd have to say February 2008, but I don't 
11 
12 
13 
14 
Q. 
remember exactly. 
During that conversation, did -- did Ms. Kale 
indicate -- well, what did she tell you the first time 
you spoke with her about the claim? 
15 A. Oh, probably lots of things. Can you be more 
16 specific? 
17 Q. Well, did she -- I guess did she indicate at all that 
18 she had any specific concerns about this claim? 
19 A. I don't remember at that time Julia giving us any 
20 indication of specific concerns. 
21 Q. And when I say specific concerns, in any insurance 
22 
23 
loss, there's always the concern that 
A. Sure, yeah. I'm assuming that you're asking for 
24 anything above and beyond what would be a typical 
25 Q. Yes. I'm looking for -- you know, I know you probably 
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1 
2 
discussed financials of what you would need to get the 
3 A. That's right. 
4 Q. -- project done. 
5 A. Yes. 
6 Q. But you didn't say anything about, for example, they 
7 had just upped their claim limits before the loss? 
8 Anything to that effect? 
9 A. Not that I can remember. 
10 
11 
Q. Okay. During that first conversation, did you 
indicate to Ms. Kale what you would need to perform 
12 this lost business income calculation? 
13 A. We discussed with her what we would ask for from the 
14 insured to do our calculations. 
15 Q. And what would that have been? 
16 A. We would have asked for profit and loss information or 
17 
18 
19 
20 
21 
22 
23 
sales information going back two years prior to the 
loss on a monthly basis. We would have -- because of 
the continuing payroll piece of the policy, we would 
have asked for documentation of the payroll incurred. 
We probably would have asked for balance sheets. 
Those would be the basic things. There might have 
been additional things we would ask for as well. 
24 Q. Okay. 
25 A. And things that we would ask fDr after we received 
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1 those items if that wasn't enough information. 
2 Q. Do you recall the first time that that information was 
3 received in your office -- excuse me. Let me 
4 rephrase that type of information, profit and loss 
5 balance sheets? 
6 A. I believe that we received some of that information 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
Q. 
A. 
not long after our conversation with Julia. I believe 
that Julia forwarded us some information that she had. 
We received pieces of what we needed over this course 
of February and March, I believe, and into April and 
May. 
MR. BISTLINE: Okay. Can I have an exhibit 
sticker? 
(PLAINTIFF'S EXHIBIT NO.1 WAS 
MARKED FOR IDENTIFICATION.) 
(By Mr. Bistline) I'm going to hand you what's been 
marked now as Exhibit 1 to this deposition. It's got 
a Bates stamp on it also of MDD 279. And I'll 
represent to you that this was taken from a collection 
of attachments from opposing counsel they sent me what 
they said was the MD&D file, and that's where I got 
this. And I'll ask you to have a look at that. 
(Witness peruses document.) Okay. 
24 Q. And does that document look familiar to you? 
25 A. Yes, it does. 
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1 Q. And I noticed on the document, if you look at the fax 
2 IO, it indicates that it's Page 3 of 13 pages? 
3 A. Okay. 
4 Q. And do you recall if this document was sent with other 
5 information, as it indicates? 
6 A. I believe it was, yes. 
7 Q. And what other information was included? 
8 A. I think there were some QuickBooks financial 
9 statements. My memory is that there were profit and 
10 
11 
loss statements, as it states. I'm not sure what else 
was there. 
12 Q. And do you have any understanding as to why what was 
13 attached to that Exhibit 1 was not included in the 
14 MO&D file? 
15 A. Why 
16 
17 
18 
19 
20 
21 
Q. 
A. 
Q. 
MR. NICKELS: Objection; calls for speculation. 
(By Mr. Bistline) You can answer now. 
Can you repeat the question? 
Let me rephrase. I'm going to represent to you that 
with this document, I did not receive anything other 
than it. There was no attachments or anything else 
22 that he's referencing in the text. 
23 A. Okay. 
24 Q. And do you have any reason to know why it wouldn't be 
25 in the MO&D file? 
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1 A. The only 
2 MR. NICKELS: Same objection. 
3 A. reason that I can think of is that it was 
4 duplicates of something we had later. 
5 Q. (By Mr. Bistline) When you received those P&Ls from 
6 
7 
that -- that apparently were attached, did you begin 
generating the schedules at that point, or I guess 
8 your analysis at that point? 
9 A. Our analysis would generally be done with monthly 
10 P&Ls. I can't remember exactly what carne with this 
11 
12 
13 
attachment. If they weren't monthly P&Ls, then we 
would have gone back and requested again monthly 
profit and loss statements. 
14 Q. Okay. 
15 A. So I don't know for sure if we were able to begin at 
16 this point. 
17 
18 
(PLAINTIFF'S EXHIBIT NO.2 WAS 
MARKED FOR IDENTIFICATION.) 
19 Q. (By Mr. Bistline) And I'm going to hand you what's 
20 marked as Exhibit 2. It's MDD Bates Stamp 274. And 
21 
22 
23 
it appears to be a letter from you to Mr. Fritz dated 
the 21st of February, 2008. Do you recall that 
letter? 
24 A. I do. 
25 Q. Okay. And, in essence, that letter is requesting the 
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1 same information that you just told me you would need 
2 in order to evaluate the claim? 
3 A. (Witness nods head affirmatively.) 
4 Q. Is that correct? 
5 MR. NICKELS: Objection to the extent that 
6 
7 
mischaracterizes her prior testimony, but you can 
answer. 
8 A. Yes, this would have been some of the information that 
9 we needed. This would be the information that we 
10 
11 
12 
13 
Q. 
would need to calculate the business income piece, not 
the continuing payroll piece. 
(By Mr. Bistline) And did you view those things as 
sort of separate issues? 
14 A. To the extent that we generally will -- we generally 
15 calculated those using different documents, yes. 
16 Q. And in that letter, it says you may have additional 
17 
18 
19 
20 
document requests but that the information in there 
should allow you to analyze the business interruption 
claim. 
Was there anything besides the business 
21 interruption claim that you were supposed to evaluate? 
22 A. No. 
23 Q. Then what would have been the purpose of the 
24 
25 
additional information that you may need to -- besides 
what was in that request? 
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1 A. There would have been payroll information that we 
2 would require on an ongoing basis. And upon receiving 
3 these documents from the insured, if our analysis 
4 indicated that we needed additional information, then 
5 we were leaving it open for that. 
6 Q. And I'll represent to you that there's a claim note in 
7 
8 
9 
10 
Ms. Kale's notes, claim notes, I guess, that indicates 
that she spoke with you on 2/29 of '08, and that you 
said you had not received anything from the insured at 
that point. Does that sound accurate? 
11 MR. NICKELS: Objection; foundation. 
12 A. I would have to assume that it was. 
13 
14 
15 
Q. (By Mr. Bistline) But at some point did you receive 
the information required to evaluate the business 
interruption claim? 
16 A. That is correct. 
17 Q. And do you recall receiving in early March, around 
18 
19 
20 
March 5th, a large collection of profit and losses and 
balance sheets from the Fritz's -- or Lakeland's 
accountant in Montana? 
21 A. I do. 
22 Q. And I think what we'll do is wait till the end and 
23 then I'll have you look through what I have at that 
24 point. 
25 A. That sounds good. 
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1 Q. What would be the point in requesting a balance sheet 
2 along with the profit and loss statements? 
3 A. We would have requested the balance sheets just to 
4 
5 
6 
glance over to see if there was anything that we 
needed to consider. We wouldn't necessarily use that 
in our calculation on a routine basis, but it was just 
7 another piece of their financial information to ensure 
8 we had considered everything. 
9 Q. Did anything on the balance sheet indicate to you that 
10 
11 
there was something that should be included in the 
business interruption claim from the balance sheets? 
12 MR. NICKELS: Objection; foundation. 
13 A. Not that I can remember. 
14 Q. (By Mr. Bistline) And Ms. Kale's notes also indicate 
15 that on March 10th, she had a conversation with --
16 
17 
18 
19 
20 
21 
22 
A. 
Q. 
with your -- with you about the progress of these 
schedules. And you indicated you had some preliminary 
schedules worked up but that your -- a senior needed 
to review them; does that sound accurate? 
MR. NICKELS: Objection; foundation. 
I can't remember, but ... 
(By Mr. Bistline) It makes sense? 
23 A. It makes sense. 
24 Q. Okay. 
25 A. Yeah. 
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1 Q. And then there's a claim note on March 14th of '08, 
2 where Ms. Kale has indicated she's speaking with a 
3 
4 
5 
6 
Patrick, and that they had come up with some schedules 
for advancement purposes. What does "for advancement 
purposes" mean? 
MR. NICKELS: Objection; foundation. 
7 A. That was the term Julia used to refer to making a 
8 payment to the insured. 
9 Q. (By Mr. Bistline) Okay. 
10 A. In that same claim note, it says that Mr. DeLangis 
11 advised that they were missing documentation which 
12 would be the expense for the rental space and whether 
13 the insured has paid his entire payroll. That was on 
14 March 14th. 
15 Does that sound -- was there other information 
16 that you were missing at that point, to your 
17 
18 
recollection? 
MR. NICKELS: Same objection. 
19 A. I don't remember whether there was additional 
20 information at that point. 
21 
22 
23 
24 
25 
Q. 
(PLAINTIFF'S EXHIBIT NO.3 WAS 
MARKED FOR IDENTIFICATION.) 
(By Mr. Bistline) I'm going to hand you what's marked 
as Exhibit 3. I'll have you take a quick look at 
that. 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
A. 
Q. 
A. 
Q. 
A. 
Q. 
(Witness peruses document.) Okay. 
And what do those appear to be? 
These appear to be schedules that MD&D would have 
prepared. 
And those schedules indicate they were up through 
June 30th of 2008, correct? 
That's what it says, yes. 
In early March -- would the schedule have looked 
different in early March? 
10 A. Well 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. 
Q. 
MR. NICKELS: Objection; foundation. Answer to 
the extent you can. 
Yes. We probably wouldn't have included information 
beyond early March, if that was the point at which we 
were preparing schedules. 
(By Mr. Bistline) So when you prepared the schedule 
in early March, from what I understand, that would 
have been based on the profit and losses that you were 
provided for on March 5th, and from that, you would 
estimate the lost business income from the claim note. 
It sounds like four months out is what you figured on 
the lost business income. 
Would anything you received after March 5th to 
June 30th changed the basic projection of lost 
business income? 
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1 MR. NICKELS: Objection; foundation. 
2 A. Without seeing those March schedules, it's going to be 
3 
4 
5 
6 
7 
8 
9 
10 
Q. 
hard for me to answer your questions comparing the 
March schedules to the June schedules. But in 
general, as I'm looking at this, what we would 
calculate -- pieces of what we calculated here 
probably would have been the same in March, and other 
pieces were ongoing items. 
(By Mr. Bistline) While we're on that subject, I only 
had that set of schedules. 
11 A. Okay. 
12 Q. And it sounds like there are a lot of other sets of 
13 
14 
15 
16 
17 
18 
A. 
Q. 
A. 
Q. 
A. 
schedules. 
I don't know about that. 
Okay. 
I wouldn't say a lot. 
We'll get to that. 
Yeah. 
19 Q. SO if I understand what you're saying is, you come up 
20 
21 
22 
23 
with a projection of lost business income based on 
historical data, and then as the claim progresses, 
utilize current information to slightly adjust the 
business income claim. 
24 A. I would agree with that 
25 Q. Okay. 
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1 A. -- description. 
2 Q. Was there anything about the information in your 
3 possession that led you to believe that anything that 
4 
5 
was going on at the present was really going to 
drastically affect your calculations? 
6 MR. NICKELS: Objection; form. 
7 Q. (By Mr. Bistline) For example, I would say if they --
8 if you found out that three-quarters of the inventory 
9 was actually okay, but -- and they had rented a whole 
10 
11 
12 
13 
14 
15 
16 
'nother building and opened another sort of serial 
hardware store not as good as the one they had, to me 
that would be something that would drastically affect 
their lost business income because they were making a 
lot more money then rather than just sitting on their 
hands waiting for the building to rebuild. Do you 
understand my question? 
17 A. I believe I do. 
18 Q. Okay. 
19 
20 
MR. NICKELS: Objection to the extent it wasn't 
a question. 
21 A. When you say "present," at what point in time are you 
22 referring to? 
23 Q. (By Mr. Bistline) As the claim progressed, let's say 
24 
25 
mid-April, did you have any information that would 
lead you to believe that your schedules were going to 
Central Court Reporting 800-442-DEPO 
Lakeland True Value v. Hartford Fire Insurance Amy Kohler, 9/21/2009 
Page 21 
1 be pretty far off base? 
2 MR. NICKELS: Objection; foundation. 
3 A. We wouldn't have known whether they would be far off 
4 base, but there were indications that there were 
5 things going on that we needed to be continually 
6 checking on. So we wouldn't know without checking and 
7 getting information on a current basis continually 
8 whether there would be anything substantial that would 
9 change how we would corne up with our calculations. 
10 Q. (By Mr. Bistline) Okay. In that claim note I just 
11 referenced, it's a conversation between Ms. Kale and 
12 Patrick, he has the question of whether the insured is 
13 paying his entire payroll. That question to me 
14 indicates that your firm didn't know -- well, let me 
15 rephrase that. 
16 What did you think they were doing with the 
17 payroll? Did you have any understanding as to whether 
18 payroll was only actual payroll incurred or whether 
19 the payroll was supposed to be paid in its entirety 
20 MR. NICKELS: Objection; foundation. 
21 Q. (By Mr. Bistline continuing) whether or not the 
22 people had earned it, I guess? 
23 A. My understanding was that we were calculating 
24 schedules showing actual payroll incurred. 
25 Q. And was there any discussion with Ms. Kale about 
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1 
2 
3 
whether or not the employees of Lakeland actually had 
to work to earn that payroll? 
MR. NICKELS: Objection; calls for speculation, 
4 form. 
5 A. I don't specifically remember a conversation like 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
Q. 
A. 
Q. 
that, but it would have -- it would make sense that 
those would be details that we would have ironed out 
with Julia in the course of a conversation with her. 
(By Mr. Bistline) When you first received the 
March -- early March information I'll call it, on the 
balance sheet, there were items for liabilities for 
True Value Hardware and for Wells Fargo. 
Did you at all wonder what those wore associated 
with? 
MR. NICKELS: Objection; foundation. 
In general, it's not something that we would -- that 
we would consider in our calculation. So I think 
beyond just basic understanding of it, we wouldn't 
have dug any further with it. 
(By Mr. Bistline) Okay. Did you have any 
understanding as to how Lakeland True Value Hardware 
purchased their inventory, whether it be with cash or 
credit? 
24 A. I would think there was a basic understanding. 
25 Q. And what was that understanding? 
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1 A. I would say mostly what we were understanding was that 
2 they were purchasing their inventory from True Value, 
3 and that they had an ongoing relationship with them. 
4 Q. And did you understand there was a debt service 
5 associated with those purchases? 
6 A. I think only tangentially. I mean, I don't think it 
7 was of major -- it wasn't a part of our calculation. 
8 Q. And you and I at one point went back and forth about 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
this issue of whether or not this liability to True 
Value was in fact a continuing operating expense. And 
-- and I will try to do this slowly so it doesn't 
completely confuse everybody, but here's how I'd look 
at that, is if, on a balance sheet -- or on a profit 
and loss, I have revenue, and the next item is cost of 
goods sold, and then you have some expense and you 
have net income. 
And say revenue is $60,000, which means 
there's -- assuming $60,000 in cash was paid by 
customers, but then you have cost of goods sold at 
$35,000. Now, that $35,000 figure, if I understand 
it, is not actually cash out the door; is that 
correct? 
MR. NICKELS: Objection; foundation. 
24 A. On an accrual basis profit and loss statement, yes. 
25 Q. (By Mr. Bistline) So, yes. So if I have a cost of 
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1 
2 
3 
4 
5 
6 
7 
8 
A. 
Q. 
goods of 35,000 doesn't mean I wrote a check for 
35,000 that month? 
Potentially, no. 
Okay. So even though my net income wouldn't, say, 
show $2,500, my actual cash, in our scenario, would 
have been $37,500, less perhaps some payment to True 
Value; does that sound accurate? 
MR. NICKELS: Objection; foundation 
9 A. Yeah, I'm not following you. 
10 MR. NICKELS: -- calls for speculation. 
11 Q. (By Mr. Bistline) Well, if I start with $60,000 in 
12 cash, and you look at my profit and loss, it says, you 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. 
know, you end up with 2,500, say, at the end of the 
day, net income, but on a cash basis, that $35,000 
didn't actually go anywhere. So even though it shows 
I only had 2,500 in income to work with, I actually 
had a whole lot more cash because of that accounting 
-- the way the accounting principles treat cost of 
goods sold on an accrual basis; does that make sense? 
MR. NICKELS: 
(By Mr. Bistline) 
Same objection. 
If I can sell $35,000 worth of 
inventory but only have to pay five grand on a payment 
to True Value, doesn't that leave 30,000 in cash? 
MR. NICKELS: Same objection. I think we're 
compound now. 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
A. 
Q. 
It's not -- I mean, you can't really say that that's 
exactly how that number would work out. I think I'm 
understanding your theory behind what you're saying, 
but you wouldn't necessarily be able to say that that 
total number that's on the cost of goods sold line is 
cash available. 
(By Mr. Bistline) Agreed. But your net income figure 
really doesn't bear a relation to I mean, it bears 
a relation to your available cash but they're 
different things, correct? 
11 A. They may well be --
12 MR. NICKELS: Objection; form, calls for 
13 speculation. 
14 Q. (By Mr. Bistline) So you hadn't -- you hadn't 
15 
16 
17 
18 
considered how the Lakeland True Value Hardware was 
going to service their -- what I refer to as a trade 
payable to True Value? 
MR. NICKELS: Objection; argumentative. 
19 A. Generally, that kind of a payment would come out of 
20 
21 
22 
23 
24 
25 Q. 
the bottom line number. So what we were representing 
as the lost income, that would have been the finances, 
the cash, however you want to look at it, that a 
business would pay its liabilities out of. So to that 
extent, that's what we were calculating as lost. 
(By Mr. Bistline) Okay. Those schedules that are 
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2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
A. 
Q. 
A. 
Q. 
A. 
Exhibit 3, to your knowledge, were those ever provided 
to a gentleman named Chris Glenister? 
I don't know what was provided to Chris Glenister. 
(PLAINTIFF'S EXHIBIT NO.4 WAS 
MARKED FOR IDENTIFICATION.) 
(By Mr. Bistline) I'm going to hand you Exhibit 4. 
You can have a look at that. 
(Witness peruses document.) Okay. 
And do you recognize that document? 
I recognize that this was in our file. This was in 
the MD&D file. 
12 Q. What is that? Do you know what that is? 
13 
14 
15 
A. I believe that it was represented to us that it 
related to amounts due to True Value by Lakeland True 
Value. 
16 Q. Okay. And that -- do you recall receiving that 
17 
18 
19 
20 
21 
A. 
Q. 
information? 
I don't recall receiving it. 
Okay. Do you recall considering, at that point, 
amounts due to True Value? 
MR. NICKELS: Objection; form. 
22 A. Items set up as liabilities on the balance sheet would 
23 not have been items we would have considered in our 
24 calculation 
25 Q. Okay. 
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1 A. -- beyond that the lost income we were calculating 
2 would have serviced any debt on the balance sheet. 
3 Q. And did you inform either Mike Fritz or Kathy Fritz or 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
A. 
Q. 
A. 
Julia Kale that you didn't view the True Value as 
something that -- at that point that you -- not you, 
but would be a conditioning expense of the policy? 
MR. NICKELS: Objection; form. 
I don't remember a specific conversation. It would 
make sense that we would have had some conversation 
about this. 
(PLAINTIFF'S EXHIBIT NO.5 WAS 
MARKED FOR IDENTIFICATION.) 
(By Mr. Bistline) And I'm handing you Exhibit 5. And 
do you recognize that document? 
(Witness peruses document.) Yes, I do. 
16 Q. And that document seeks additional information. Is 
17 
18 
19 
20 
21 
any of that information necessary to calculate the 
projected loss of business income, or is it all 
related to adjustments of the projection based on 
what's actually going on at the time? 
MR. NICKELS: Objection; speculation. 
22 A. It would be routine for us to ask for ongoing profit 
23 
24 
25 
and loss statements even through the period of 
restoration. So, yes, that would be information that 
we would require to calculate our business income 
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1 
2 
3 
Q. 
loss. We would need to include any actual revenue. 
(By Mr. Bistline) What's Item 2? Actual payroll 
paid? 
4 A. That's right. 
5 Q. Okay. 
6 A. To the extent that you consider that part of the 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. 
A. 
Q. 
yes, then we would need actual payroll expense 
information. 
The rest of this, I believe, applies to 
understanding the expenses on the profit and loss 
statement. So, yes, that would be routine information 
we would want to have to make sure our calculations 
were incorporating everything that should be 
incorporated. And current expenses, additional 
expenses to mitigate their loss, rent at the current 
location I'm sorry, that's sales, ongoing sales. 
That's all information we routinely would ask for not 
as adjustments based on information that we had 
previously received. 
Okay. Did you ever receive that information that you 
were requesting in there in Exhibit 5? 
I believe we did receive all of it. 
(PLAINTIFF'S EXHIBIT NOS. 6 THROUGH 8 
WERE MARKED FOR IDENTIFICATION.) 
(By Mr. Bistline) I'm going to hand you what's been 
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1 
2 A. 
marked Exhibit 6. Do you recognize that document? 
(Witness peruses document.) Yes, I do. 
3 Q. And that's a letter from that Chris Glenister where he 
4 
5 
6 
outlines the amount of their claim, and it references 
some attached schedules. And I'm going to hand you 
what's marked as Exhibit 7, which is five pages of 
7 schedules, ask you to look at those. 
8 A. (Witness peruses document.) Okay. 
9 Q. Do those appear to be what was attached to that letter 
10 if you can recall? 
11 A. I don't -- this additional information on this page I 
12 have not seen before. 
13 
14 
15 
16 
Q. Okay. The fifth page with the table that's -- or the 
fourth page with the table, and then it also has a 
handwritten table next to it? 
A. That's right. I have never seen that before. 
17 Q. Okay. 
18 
19 
A. But the rest of it is familiar. It does appear to be 
what we received from Chris Glenister. 
20 Q. And I'm going to hand you Plaintiff's Exhibit 8 and 
21 have you look at that. 
22 
23 
A. (Witness peruses document.) 
Q. And what is that? 
Yes. 
24 A. This appears to be what was in the MD&D file with some 
25 additional notes. 
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1 Q. And are those notes your handwriting? 
2 A. Yes. 
3 Q. And Ms. Kale's claim notes indicate that she had sent 
4 
5 
6 
7 
8 
you this from Mr. Glenister and asked that you all 
evaluate it. And I'm guessing that that -- your 
handwriting on Exhibit 8 is your evaluation of his 
report -- or not even evaluation, but some 
calculations related to that --
9 A. Yes. 
10 Q. -- analysis? 
11 A. Yes. 
12 Q. And did you in fact analyze what he had presented? 
13 A. We ran some calculations on what we received from 
14 Chris Glenister. 
15 Q. And what was your opinion of his report, I guess? 
16 A. That we were coming to similar places, just from 
17 different directions. 
18 Q. Different methodology maybe? 
19 A. Somewhat. Mostly the same idea, just a few different 
20 
21 
numbers that he would include that we didn't include 
and vice versa, but our numbers were coming out very 
22 close. 
23 Q. Okay. And part of that in his letter, though, 
24 
25 
references a method by which to provide a partial 
payment on the business personal property aspect of 
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4 
5 
6 
7 
8 
9 
A. 
Q. 
the claim dealing with lost inventory. 
Did you do anything with that, evaluate that at 
all, discuss that with Ms. Kale at all? 
We did not. It was outside the scope of our work to 
do anything with the inventory or business personal 
property piece. 
Okay. Did you tell Ms. Kale that his calculations 
regarding lost business income were kind of what you 
just told me, very similar --
10 A. Reasonable, yes. 
11 Q. Okay. Regarding this -- I guess this additional 
12 
13 
14 
15 
16 
information that you were requesting during the period 
of loss, at any point did you tell Ms. Kale or advise 
her that she should not make an advance under the 
policy until that information was received? 
MR. NICKELS: Objection; form, foundation. 
17 A. No, we would not have said that. 
18 
19 
Q. (By Mr. Bistline) Okay. Were you aware that she was 
requiring that you be provided that information before 
20 she would make an advance to the insured? 
21 A. I think I was aware that she was communicating that to 
22 the insured, yes. 
23 Q. And did you have an opinion about that position when 
24 
25 
she -- when you knew of it? I mean, I guess by 
opinion, did you say did you think I don't -- you 
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1 
2 
3 
know, I don't know it's bad to make a distribution 
pending receipt of this because we can adjust it 
later? 
4 MR. NICKELS: Objection; speculation. 
5 A. That wasn't our place --
6 Q. (By Mr. Bistline) Okay. 
7 A. so no. 
8 Q. If Ms. Kale would have asked you, "Should I withhold 
9 
10 
11 
this distribution pending receipt of this 
information," what would have been your response? 
MR. NICKELS: Objection; speculation. 
12 A. I -- it wasn't our place to make that call, so I 
13 probably would have put it back on her. 
14 Q. (By Mr. Bistline) And there's numerous references 
15 
16 
17 
18 
throughout this case of you trying to complete your 
schedules, and what does that mean? If I say that to 
you, "1 have to complete my schedule for July," what 
would that mean to you? 
19 A. In my memory, the main piece that we were continually 
20 trying to obtain was related to the payroll 
21 disbursements. 
22 Q. SO from what I understand before, though, you could 
23 
24 
25 
have completed your schedule other than payroll, and 
payroll could have been treated separately as far as, 
you know, Here's your business income claim and here's 
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1 
2 
3 
4 
5 
6 
7 
8 
the payroll part of it, two separate items? 
MR. NICKELS: Objection; form, foundation, and 
speculation. 
A. I suppose it could have been done that way. 
wasn't the way we were asked to do it. 
That 
Q. (By Mr. Bistline) Okay. And who asked when you 
say "it wasn't the way we were asked to do it," who 
told you how to do it? 
9 A. In our conversations with Julia, we would have talked 
10 over how she would want to see schedules, what 
11 information she needed to have. 
12 Q. There's a claim note from Ms. Kale that -- it's an 
13 
14 
15 
16 
17 
18 
19 
20 
21 
A. 
e-mail she wrote me. And she says that you all had 
not received any additional documentation for June or 
July and has been requested multiple times. 
Do you recall requesting additional 
documentation for June or July multiple times? 
I remember multiple e-mails going back and forth where 
we would attach our previous document requests. I 
believe there were document requests issued in June 
and I believe again in July requesting the information 
22 that we were still missing. 
23 Q. And were those -- just to the best of your 
24 
25 
recollection, were those attachments of prior 
correspondence, were those e-mailed to me? 
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1 A. I believe so. 
2 Q. SO do you have any independent recollection of sending 
3 these requests to a gentleman named Tim Van Valin 
4 besides the letter we've already admitted? 
5 A. Yeah. In my memory, that's the only letter that I 
6 sent to Tim Van Valin. I do not remember whether he 
7 might have been cc'd on some of those e-mails. 
8 Q. The e-mails, who were those sent to? 
9 A. I believe you and I were communicating via e-mail --
10 Q. Okay. 
11 A. related to documents that we were needing. 
12 Q. On July 30th, you sent me an e-mail which says that 
13 "Thank you for the documents I sent," and you indicate 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. 
that I sent you bank statements, a summary detail 
report, and a demand letter from True Value. And I 
believe this is the first time that you had started 
requesting bank statements. 
Was there anything that prompted MD&D to start 
requesting actual -- and/or you requesting actual bank 
statements? 
MR. NICKELS: Objection; foundation. 
I don't remember if that is the first time that we 
requested bank statements. I know that for a period 
of time that we were receiving routinely, from the 
insured, their check registers out of their 
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1 
2 
3 
4 
5 
6 
Q. 
QuickBooks, and we were relying on that. And then 
there came a point in time --
(Cell phone interruption.) 
MR. BISTLINE: Oh, I'm sorry. 
(By Mr. Bistline) Anyway, go ahead. I'm sorry. You 
said you were relying on the QuickBooks cash or the 
7 QuickBooks check register. 
8 A. Right. And then we received conflicting information 
9 from the insured initially that a certain pay 
10 period -- paychecks for a certain pay period were 
11 disbursed at a particular time, and then found out 
12 later that that was not the case. And that was when 
13 we decided that receiving -- it was also the point at 
14 which the insured was indicating that they were having 
15 cash flow issues with paying payroll. And so we 
16 decided we needed to also obtain bank statements 
17 documenting actual disbursements when they happened. 
18 Q. And do you recall receiving a correspondence from 
19 
20 
21 
22 
Lakeland True Value, either through me or whoever 
their agent, that informed you that the checks were 
being written and being held because they didn't have 
the cash to pay them? 
23 A. Yes, I did. 
24 
25 Q. 
MR. NICKELS: Objection; foundation. 
(By Mr. Bistline) And did that cause you any concern? 
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1 A. Not concern so much, just that would be one of those 
2 instances where we would adjust what we were asking 
3 for. Going forward, we would want to have clear 
4 documentation of what did happen in the event that it 
5 was going to be different from what had previously 
6 . occurred. 
7 Q. And did you do a final calculation of the business 
8 income loss in this case? 
9 A. As in terms of what would have been called our final 
10 
11 Q. Yeah. 
12 A. -- MD&D's final calculations? 
13 Q. Yeah. Let me rephrase it first. At some point, did 
14 
15 
16 
somebody from Hartford Sedgewick say, We're viewing 
this claim as ending on this date; calculate the loss 
up to that date? 
17 A. Not while I was working on it. 
18 
19 
20 
21 
22 
23 
24 
25 
MR. BISTLINE: All right. Could we go off the 
record for a second, Bryan? 
IIII 
IIII 
MR. NICKELS: Sure. 
(RECESS TAKEN FROM 9:51 A.M. TO 9:58 A.M.) 
(PLAINTIFF'S EXHIBIT NOS 9 THROUGH 11 
WERE MARKED FOR IDENTIFICATION.) 
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EXAMINATION (Continuing) 
BY MR. BISTLINE: 
1 
2 
3 
4 
5 
6 
7 
Q. I'm going to hand you Plaintiff's Exhibit 9. If you 
can just kind of quickly look -- that's a letter. If 
you could -- requesting information -- kind of look 
down through the information requested. 
A. (Witness peruses document.) Okay. 
8 Q. And did you have any input on the compilation of that 
9 list; do you recall? 
10 A. This, no, I did not. 
11 Q. And I'm going to hand you Plaintiff's Exhibit 11, have 
12 
13 A. 
you take a quick look at that. 
(Witness peruses document.) Okay. 
14 Q. Do you know what that is? 
15 A. I believe that these are department sales reports. 
16 And MD&D received copies of these from Mike Fritz. 
17 believe it came out of his pOint of sale system. 
18 Q. And did you use those for anything; do you recall? 
I 
19 A. I believe it was one of the types of documentation of 
20 
21 
22 
his sales that we reviewed and analyzed in our 
calculations to determine which was going to be the 
best piece of information for the calculation. 
23 Q. Okay. And, lastly, you already have in front of you 
24 
25 
Exhibit 10, which is an affidavit from a gentleman 
named Dan Harper? 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
A. 
Q. 
A. 
Q. 
A. 
Q. 
Yes. 
Have you ever seen that before? 
Yes, I have. 
Have you reviewed it before today? 
Yes, I did. 
Okay. And he has his opinions in there. Do you have 
any disagreements with -- I don't know if 
disagreements' the right word, but I guess do have any 
professional differences in how he performed that 
evaluation in that affidavit? 
MR. NICKELS: Objection. Ms. Kohler has not 
been designated as an expert by us, and so she's not 
at present -- we haven't requested her to offer any 
opinions with respect to Mr. Harper's affidavit. 
15 A. This is one way of doing it. That's what I would say, 
16 
17 
18 
19 
20 
21 
Q. 
is that I don't disagree with his method of coming up 
with his calculation. 
(By Mr. Bistline) And part of his calculation was to 
service the trade payables; is that correct? 
A. He includes 
calculation. 
it does appear he includes that in his 
22 Q. And that would be one place where you might agree with 
23 
24 A. Yes. That was not how we would do it. That was not 
25 how we did it in this case for'Lakeland True Value. 
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1 Q. Okay. And I think what I'm going to have you do now 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
is and we'll go off the record while we do it. I 
have four POFs, and I'm just going to reduce them down 
so that -- you know, pretty much a page each on the 
screen and just have you flip down through them. 
These four POFs are MO&O's file as provided to 
me from opposing counsel. And what I'm after is just 
for you to look through it and basically just give me 
your opinion, if you think there's some things that 
are not in there that should be in there or some items 
of information that may be missing from it. And you 
may not have any knowledge at all of it. Just I 
wanted to have you flip through it if that -- you 
14 understand what I'm after? 
15 A. I think so. 
16 
17 
18 
19 
20 
21 
22 
Q. 
MR. BISTLINE: Okay. We can go off the record 
for a second. 
(Pause in the proceedings.) 
(By Mr. Bistline) And you just reviewed four POFs on 
my computer, and they were Bates stamped MOD 1 through 
Page 552. And did you recognize those documents you 
reviewed? 
23 A. Yes. 
24 Q. And what were those? 
25 A. Those were from our file, MD&D's file on Lakeland True 
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1 Value. 
2 Q. Was there anything that you can think of that you 
3 recall seeing that is not in those PDFs? 
4 A. The only thing that I didn't see in the PDFs were our 
5 schedules that I can recall. 
6 Q. And these schedules would have been -- there would 
7 have been a monthly schedule that was created, 
8 correct? 
9 A. Not necessarily. 
10 Q. Not necessarily, okay. And now just some general 
11 
12 
13 
14 
15 
16 
stuff. At any point in your conversations with Ms. 
Kale, did you ever develop the opinion from speaking 
with her that she, I guess, thought the Lakeland True 
Value people were being less than forthright in their 
presentation of information to evaluate this claim? 
MR. NICKELS: Objection; speculation to the 
17 extent it calls for Ms. Kale's beliefs. 
18 A. I can't say that I -- I can't say what she was 
19 thinking. 
20 Q. (By Mr. Bistline) But you never got that impression? 
21 
22 
23 
24 
25 
I mean, if I walked up and said, "These idiots have 
just submitted all this junk, and I think it's really 
a bunch of nonsense, can you look it through?" that's 
what I mean by did she ever -- did you ever sense 
that, that she thought something was not right about 
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1 this? 
2 MR. NICKELS: Same objection. 
3 A. No, I wouldn't say that there was a sense from her 
4 that she thought the information we were getting from 
5 the insured was incorrect. 
6 Q. (By Mr. Bistline) And at no point did anybody ask you 
7 to do any sort of forensic analysis to determine if 
8 the information being provided was in fact accurate? 
9 MR. NICKELS: Objection; form. 
10 A. No. 
11 Q. (By Mr. Bistline) When did you leave the employ of 
12 MD&D? 
13 A. I believe that it was October of 2008. 
14 Q. And did you have any discussions about who would be 
15 taking over your functions on this case once you left? 
16 A. The only conversation I had was that Patrick would be 
17 taking over the work from me. 
18 Q. And since you left MD&D, did anybody from MD&D contact 
19 you regarding questions or concerns they had about the 
20 prior schedules or other information you had 
21 developed? 
22 A. No. 
23 MR. BISTLINE: Well, unless Bryan can think of 
24 something I left out, I don't think I have any other 
25 questions. 
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1 
2 
3 
4 
MR. NICKELS: I just have a couple quick 
follow-up questions. 
EXAMINATION 
BY MR. NICKELS: 
5 Q. In developing your schedules, did you have any role in 
6 the determination of what the period of restoration 
7 would be? 
8 A. No. That would have come from the adjuster, from 
9 Julia Kale. 
10 Q. And any calculations or projections you would have 
11 
12 
made would have been dependent on that period of 
restoration? 
13 A. That is correct. 
14 Q. I want to refer you real quick to Exhibit No.5. 
15 A. 5? 
16 Q. Yes. 
17 A. You're looking at 6. 
18 Q. Why don't I put 6 over here. 
19 A. Okay. 
20 Q. I'm looking at No.5. 
21 A. Okay. I'm with you now. 
22 Q. When you were testifying -- just for purposes of 
23 
24 
25 
clarification of your testimony, when you initially 
testified about this document, you indicated that you 
had received all of the information requested on this, 
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1 
2 
3 
4 
5 
6 
but in your later testimony, you identified additional 
information that did you not receive during the course 
of the claim. 
So it's my understanding then that with respect 
to Exhibit 5, you didn't actually receive all of the 
items requested in here; is that correct? 
7 A. Okay. To clarify, we didn't receive all of these 
8 items over the entire span of the --
9 Q. Okay. 
10 A. Yes. 
11 Q. All right. And the items that you didn't receive, 
12 
13 
14 
those would be identified in your testimony, in your 
correspondence to the various representatives for 
Lakeland? 
15 A. That is correct, yes. 
16 Q. Okay. All right. With respect to Exhibit 10, Mr. 
17 Harper's affidavit? 
18 A. Yes. 
19 Q. And as you're sitting here today, Hartford has not 
20 
21 
asked you to render an opinion on Mr. Harper's 
affidavit and schedule; is that correct? 
22 A. That's correct. 
23 Q. Okay. So at this point, looking at Schedule 1 of his 
24 affidavit, which is attached towards the back --
25 A. Yes. 
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1 Q. you haven't yet developed an opinion as to whether 
2 or not his calculations for lost profits and 
3 continuing expenses are correct, have you? 
4 A. No, I have not. 
5 Q. And you're not aware at present what documents 
6 Mr. Harper would have used in determining those 
7 numbers? 
8 A. That is correct. 
9 Q. Okay. And with respect to continuing payroll, you 
10 don't have an opinion, as you sit here today, as to 
11 whether or not those numbers are correct? 
12 A. No, I do not. 
13 Q. Okay. And I guess generally with respect to Schedule 
14 1 then, at least as you sit here today, you haven't 
15 yet developed an opinion as to whether or not these 
16 figures are correct? 
17 A. That is correct. 
18 MR. NICKELS: Okay. I think that's all I have. 
19 MR. BISTLINE: I don't have any follow-up. 
20 MR. NICKELS: Okay. 
21 (OFF-THE-RECORD DISCUSSION 
22 HELD. ) 
23 THE COURT REPORTER: Did you want to put on the 
24 record when you're going to be sending these? 
25 MR. NICKELS: Are we still on the record at all? 
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1 MR. BISTLINE: Yeah. I think we just maybe just 
2 will say that I'm going to e-mail her those four PDFs. 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MR. NICKELS: Okay. 
MR. BISTLINE: And I'll cc you the e-mail. 
MR. NICKELS: Okay. 
(PLAINTIFF'S EXHIBIT NO. 12 WAS 
MARKED FOR IDENTIFICATION.) 
(DEPOSITION CONCLUDED AT 10:23 A.M.) 
(SIGNATURE RESERVED.) 
Central Court Reporting 800-442-DEPO 
2516 
Lakeland True Value v. Hartford Fire Insurance Amy Kohler, 9/21/2009 
1 CHANGES IN FORM AND SUBSTANCE REQUESTED BE MADE 
IN THE FOREGOING ORAL EXAMINATION TRANSCRIPT: 
2 
(NOTE: If no changes desired, please sign and date where 
3 indicated below.) 
4 
PAGE LINE CORRECTION AND REASON 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
I, AMY KOHLER, hereby declare under penalty of perjury 
18 that I have read the foregoing deposition and that the 
testimony contained therein is a true and correct 
19 transcript of my testimony, noting the corrections above. 
20 
21 
22 
23 
24 
25 
AMY KOHLER 
Date 
See: Wash. Reports 34A, Rule 30(e) 
USCA 28, Rule 30(e) 
PLEASE RETURN TO: Central Court Reporting, 
1400 112th Ave SE, Suite 100, Bellevue, WA 98004 
Central Court Reporting 800-442-DEPO 
EPJ 
2517 
Lakeland True Value v. Hartford Fire Insurance Amy Kohler, 9/21/2009 
1 C E R T I F I CAT E 
2 
3 STATE OF WASHINGTON 
ss. 
4 COUNTY OF KING 
5 This is to certify that I, Eva P. Jankovits, 
6 Certified Court Reporter and Notary Public in and for the 
7 State of Washington, reported the within and foregoing 
8 deposition; said deposition being taken before me as a 
9 Notary Public on the date herein set forth; that the 
10 witness was first by me duly sworn; that said examination 
11 was taken by me in shorthand and thereafter under my 
12 supervision transcribed, and that same is a full, true 
13 and correct record of the testimony of said witness, 
14 including all questions, answers and objections, if any, 
15 of counsel. 
16 I further certify that I am not a relative or 
17 employee or attorney or counsel of any of the parties, 
18 nor am I financially interested in the outcome of the 
19 cause. 
20 IN WITNESS WHEREOF I have set my hand and affixed my 
21 
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1 MR. GRAVES: We're on the record at 11:25. 
2 Will the court reporter please swear in the 
3 witness. 
4 * * * 
5 MICHELLE REYNOLDS 
6 having been duly sworn, was examined 
7 and testified on her oath as follows: 
8 DIRECT EXAMINATION 
9 BY MR. BISTLINE: 
10 Q. Hello, Miss Reynolds. This is Art 
11 Bistline. How are you today? 
12 A. I'm fine. How are you? 
13 Q. I'm good. Have you ever had your 
14 deposition taken before? 
15 A. No, I have not. 
16 Q. Okay. Just a couple of ground rules. And 
17 it's hard, especially over the phone, is to wait 
18 until you're pretty sure I'm done talking before you 
19 start. It's pretty natural to start answering the 
20 question when you know what it is. 
21 The other one is make sure you answer 
22 audibly, yeses and nos. Head shakes and uh-huhs and 
23 uh-uhs don't really come through. If you have any 
24 questions about what I've asked you, if you don't 
25 get it, just have me ask it again. 
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1 And it's not an endurance contest. If you 
2 need to take a break for whatever reason, that's 
3 fine. I would just ask that you answer -- if 
4 there's a question put to you and you haven't 
5 answered, I'd like you to answer it before you take 
6 a break. But other than that, we'll just -- do you 
7 have any questions before we get started? 
8 
9 
A. 
Q. 
10 record. 
11 A. 
12 Q. 
13 A. 
No. I'm fine. Thank you. 
Okay. Please state your name for the 
Michelle Reynolds. 
And how are you presently employed? 
I'm employed as a claims supervisor for 
14 Sedgwick Claims Management Services. 
15 Q. And how long have you been with Sedgwick? 
16 A. A little over seven years. 
17 Q. And how long have you been in the claims 
18 adjusting business? 
19 A. Since 1989. 
20 Q. Okay. And what was your position with 
21 Sedgwick in January of 2008? 
22 A. Claims supervisor. 
23 Q. And how many agents -- not agents -- I 
24 guess adjusters did you supervise? 
25 A. Three. 
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1 Q. Three? 
2 A. Yes. 
3 Q. And one of those was Miss Kale? 
4 A. Correct. 
5 Q. Okay. And what would you describe as your 
6 job duties as a claims supervisor? 
7 A. It is my responsibility to review the 
8 files and make sure that it is flowing as it should, 
9 that the requests in the file are appropriate, that 
10 the adjuster is following the best practices and is 
11 operating within Sedgwick's expectations. 
12 Q. Okay. When you say best practices, what 
13 are you referring to by that? 
14 A. Well, that phone calls are being followed 
15 up on, that requests for any kind of forms or 
16 documentation are appropriate. That sort of thing. 
17 Q. Okay. When you say requests for 
18 documentation are appropriate, do you mean to imply 
19 that there are certain requests for documentation 
20 from the insured that could be inappropriate? 
21 A. I have never seen an inappropriate request 
22 for documentation. 
23 Q. And when did you first become aware of 
24 this claim? 
25 A. I believe it was a couple days after the 
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1 loss is when the report came in to the office. 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
MR. BISTLINE: And if the court 
reporter -- Keely, I was just going to use the 
same exhibits. Is that all right? 
MS. DUKE: Oh, yeah. That's perfect. 
MR. BISTLINE: If the court reporter could 
just hand you Exhibit 1, .which is a collection 
of claim notes, which was provided to me in 
discovery. 
MS. DUKE: Yup. We've got them right 
here. Let me get you to the first page. Well, 
close to the first page. And he'll tell you at 
the bottom you'll see there are H numbers, 
he'll tell you what page that he wants you to 
go to. 
THE WITNESS: Okay. Thank you. 
17 BY MR. BISTLINE: 
18 Q. And when you first reviewed the 
19 information on this claim early on, did anything 
20 about the claim cause you any concern, as far as I 
21 guess red flags about the claim? 
22 A. I'm not -- I'm not really understanding 
23 what you're asking. 
24 
25 
Q. Well, I suppose an example would be 
easier. If I looked at a claim from a small mom and 
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1 pop hardware store and they were claiming they had 
2 $5 million in inventory but only had $100,000 in 
3 sales in a year, that would be something, to me, 
4 that would be a red flag. It would cause me concern 
5 about proper information being provided to me. 
6 
7 
8 
9 
10 
11 
12 
A. No, I had no concerns. 
MR. BISTLINE: And if the court reporter 
could hand you Exhibit 3, which is -- it says 
the first report from MD&D. 
MS. DUKE: Look at those yellow stickers. 
And there should be one that says 3. 
THE WITNESS: Okay. Bear with me. Okay. 
13 BY MR. BISTLINE: 
14 Q. Okay. Looking at the first page of that, 
15 do you see that 18.83 percent number there? 
16 A. Yes. 
17 Q. Do you know what that stands -- what that 
18 is? 
19 A. Well, it's the gross earnings less the not 
20 continuing expense percentage. 
21 Q. Okay. And do you know for what purpose 
22 that percentage figures or how it's utilized to 
23 calculate lost business income? 
24 A. Well, the basic formula for income loss 
25 would be your -- I'm trying to think of the right 
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1 terminology here -- is your cost of goods. I 
2 couldn't think of the right term. The cost of goods 
3 minus the sales, minus your continuing expense 
4 not continuing expenses. 
5 And then you add back in your continuing 
6 expenses. So it's a basic formula. Now, every 
7 claim can be different. And additional information 
8 may be factored in. 
9 Q. At this point, if I gave you that 18.83 
10 percent, if you wouldn't know how to plug that in to 
11 calculate lost business income? 
12 A. Well, with a loss of this size we defer to 
13 the professional accountants on that. 
14 Q. Okay. Did you catch at the time that 
15 $66,694 was 18.83 percent of $354,189? 
16 A. I'd have to do the math on that. I 
17 couldn't verify that without doing that. 
18 Q. But at the time you didn't make that 
19 connection? 
20 
21 
A. I was --
MS. DUKE: Object to the form. 
22 ahead and answer it. 
23 BY MR. BISTLINE: 
Q. You can answer the question. 
You can go 
24 
25 A. I'm sorry. I wasn't handling the file at 
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1 the time. 
2 Q. Did you review these schedules with Miss 
3 Kale? 
4 A. I don't recall. 
5 Q. And if you go to the third page of that 
6 schedule. 
7 A. Okay. 
8 Q. Do you see in the far right-hand column 
9 there's an increase/decrease column there. 
10 
11 
A. 
Q. 
Urn-hum. 
And at the bottom -- not the bottom. A 
12 little ways from the bottom there's this boldened 
13 figure of 11.38 percent. 
14 
15 
16 
17 
18 
A. Okay. 
Q. Do you know what that figure represents? 
MS. DUKE: Object to the form. And 
foundation. You can go ahead and answer it. 
A. It's not clear to me. 
19 BY MR. BISTLINE: 
20 Q. Okay. And if you look at the previous 
21 column, first look at the left, it says 2007/2008, 
22 do you know what those figures represent in that 
23 column, for each month? 
24 
25 A. 
MS. DUKE: Same. Form and foundation. 
Not looking at this one particular sheet. 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. 1230 III. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
25211 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-08-7069 
Michelle Reynolds March 1, 2010 
Page 11 
1 I'm not sure if I'm looking at the entire report, 
2 either. 
3 BY MR. BISTLINE: 
4 Q. Okay. And let's see. I guess I'm on page 
5 17 in the claim notes now. Way back here. 
6 MS. DUKE: Hey, Art, can you wait one 
7 second. We don't need to go off the record. I 
8 just need to find something real fast that I 
9 think I left over in this other room. Okay. 
10 BY MR. BISTLINE: 
11 Q. Okay. On page 17 there is a claim note on 
12 March 14th from Miss Kale. And do you recall 
13 reviewing that claim note? The one that refers to 
14 the conversation. 
15 A. Not specifically. But I'm sure I did at 
16 some point. 
17 Q. Okay. Do you recall discussing with Miss 
18 Kale about what the further information she had 
19 developed about the payroll? Do you recall 
20 discussing that with her at all? 
21 A. I don't recall. 
22 Q. The note indicates that Mike advised they 
23 were paying the entire payroll? 
24 A. I don't recall any specific discussion, 
25 no. 
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1 Q. Okay. So at that point you didn't -- it 
2 didn't occur to you that the payroll which MD&D was 
3 calculating a payment schedule on did not include 
4 five full-time employees? 
5 A. I'm not saying that. I'm saying I don't 
6 recall any specific discussion about this at all. 
7 
8 
9 
10 
11 
MR. BISTLINE: Okay. And if we could hand 
the witness Exhibit 4, which is the other MDD 
schedule. 
MS. DUKE: Okay. She has it. 
THE WITNESS: I've got it. 
12 BY MR. BISTLINE: 
13 
14 
15 
Q. 
A. 
Q. 
And do you recognize that document? 
I mean, I recognize it as an MD&D report. 
Okay. And any reason to think that's 
16 you recognize that as an MD&D report related to 
17 Lakeland's claim; correct? 
18 
19 
A. 
Q. 
Correct. It's labeled as such, yes. 
Okay. And when you saw that report, did 
20 it occur to you that the claim had been underfunded 
21 significantly, like $73,000 at that point? 
22 MS. DUKE: That misstates the evidence. 
23 BY MR. BISTLINE: 
24 Q. Well, what did that report tell you? Did 
25 it tell you that you owed money to Lakeland pursuant 
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1 to the policy? 
2 A. It just indicated to me that they had just 
3 crunched some more numbers. This in itself does not 
4 necessarily tell me that there was sufficient 
5 evidence or sufficient documentation to say this was 
6 an accurate figure. 
7 Q. Okay. Now, on this documentation issue, 
8 what the only place I could find in the claim 
9 notes where you talk about documentation being 
10 lacking occurs at page 131 in the claim notes. 
11 A. Let me get there. Okay. I'm on that 
12 page. 
13 Q. And do you see that where you're saying 
14 you don't have enough information to make a further 
15 advancement. At the top of the page, I believe. 
16 A. There's a note from May 9th. Is that the 
17 one you're referring to? 
18 Q. That's it. I'm sorry. 
19 A. Okay. 
20 MS. DUKE: So what's the question? 
21 BY MR. BISTLINE: 
22 Q. The question is what information did you 
23 think you were missing at that point? 
24 A. I'd have to look at that entire file to 
25 tell you specifically. I mean, it's indicated in 
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1 the note that we're looking for the insured's cost 
2 to replace the damaged stock, that had not been 
3 received in the file, and to get back with our 
4 accountants regarding where they stood on their 
5 status with their numbers. 
6 Q. Okay. So I guess at that point you have 
7 to assume for me that this is· true, that the first 
8 schedules actually told you how to calculate 
9 business income other than payroll. 
10 But at that point you didn't realize that 
11 MD&D had already provided you with the information 
12 to calculate the business income claim through the 
13 entire year of 200B? 
14 
15 
16 
MS. DUKE: Okay. Misstates the evidence. 
Misstates the documents. Foundation. You can 
go ahead and answer if you can. 
17 A. Okay. Can you repeat the question? I'm 
18 sorry. 
19 BY MR. BISTLINE: 
20 Q. I'll try it a different way. The first 
21 set of schedules, Exhibit 3, those schedules contain 
22 the revenue that was generated by Lakeland in the 
23 year 2007 and 2000 -- or -- yes, 2006, 7. Well, 
24 basically '07 into 'OB, because we had the collapse 
25 in early 'OB. 
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1 I'm asking you, did you understand that 
2 you can take those figures on page 3 of that 
3 schedule and you could multiply them times the 
4 projected increase in sales, which is that 11 
5 percent figure, and then multiply that times that 18 
6 percent figure, did you understand that's how you 
7 could calculate the business income for any month in 
8 the year 2000 
9 MS. DUKE: Same objections. 
10 A. The projected numbers are just that, 
11 they're just projections. If there was additional 
12 . information that was needed by the accountants to 
13 verify those numbers, that's what they would have 
14 been requesting. 
15 Projected numbers can fluctuate based upon 
16 seasonal influxes, economic influxes. We can't 
17 it's not -- it would not be accurate to use one set 
18 of numbers across the board. 
19 BY MR. BISTLINE: 
20 Q. And who told you that? 
21 A. It wouldn't. I mean, sales in a hardware 
22 store, retail, fluctuate with the economy, fluctuate 
23 with the customer base, fluctuate with seasonal 
24 issues. It just would not -- what you do in January 
25 would not necessarily be what you would do in July. 
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1 Q. Has anybody from MD&D indicated to you 
2 that they needed to adjust the schedules based on 
3 seasonal fluctuations in the market? 
4 A. I did not speak with anybody at MD&D. 
5 was not the examiner on the file. 
6 Q. Okay. So nobody at MD&D ever told you 
7 then, obviously, if you didn't speak with them, I 
8 won't even ask the question. 
9 MS. DUKE: That's fair. 
10 BY MR. BISTLINE: 
Q. Miss Kale was requesting purchase 
I 
11 
12 invoices. Did you -- for the inventory issue. Did 
13 you direct that she request that information? 
14 A. It's a common request. 
15 Q. And is it requested in every case? 
16 A. Yes. Let me correct myself. 
17 Q. I'm sorry. 
18 A. Let me correct myself on that. Not on 
19 every case. On a claim of this size where we have 
20 multiple damage to inventory, we need some way to 
21 gauge what was damaged, what was not damaged. 
22 If it was a simple for example, a 
23 break-in, somebody does a smash and grab and comes 
24 in and takes ten power tools, you know, what we 
25 request in documentation on that claim may be 
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1 different than what we would do if the entire 
2 building burned down. 
3 We're dealing with a large amount of 
4 inventory. So the purchase invoices give us a good 
5 gauge on what was in the store. We still needed to 
6 know what was damaged and what was undamaged in 
7 order to get an accurate idea of what we're dealing 
8 with. 
9 Q. Okay. How can a purchase invoice tell you 
10 what was in the store? 
11 A. Well, it would give us an idea. It does 
12 not necessarily, with a purchase invoice, the 
13 original purchase invoices, it would not necessarily 
14 tell us what was in the store at the time. But it 
15 gives us an idea of what the scope of the loss is 
16 involving. 
17 
18 
19 
20 
21 
22 
23 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
Okay. 
And the cost to the insured. 
How does that give you an idea? 
I'm sorry? 
How does that give you an idea? 
How does it give us an idea? 
Yes. Because the purchase invoice tells 
24 you what was bought, but it doesn't tell you what 
25 was sold. 
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1 A. Correct. 
2 Q. So what information does the purchase 
3 invoice provide for the inventory calculation? 
4 A. Is it gives us an idea what the insured's 
5 cost is for those particular items should they end 
6 up being damaged. 
7 Q. Okay. But the insured's cost isn't the 
8 measure, is it? It's the replacement cost; correct? 
9 
10 cost. 
A. The policy is in terms, yes, a replacement 
However, the replacement cost is not owed 
11 until that item is replaced or repaired. 
12 Q. Okay. That's fine. But it's not -- the 
13 purchase invoice would not tell you the replacement 
14 cost; correct? 
15 A. Correct. I agree with that. 
16 Q. All right. So but and it wouldn't tell 
17 you the replacement cost and it wouldn't tell you 
18 
19 
20 
21 
22 
23 
what was in the store. So what does it tell you? 
A. It does give us some idea. 
MS. DUKE: I'll object. Asked and 
answered. But go ahead and answer again. 
A. Okay. It does give us an idea of what 
inventory was in the store. It does not give us an 
24 idea if it was damaged or not. 
25 BY MR. BISTLINE: 
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1 Q. Okay. So how would -- how far back would 
2 you go for the invoices? 
3 A. That would depend on the loss. If it was 
4 something that was recently purchased then we would 
5 only ask for the recent purchase invoice. 
6 Typically, on invoices of that kind we just try to 
7 get an idea of the last purchase. 
8 We wouldn't necessarily need three years 
9 of purchases or five years of purchases, or 
10 whatever. It's basically to give us the idea of 
11 what the scope of the loss could potentially be. 
12 Q. Okay. And so but if you went back three 
13 years and produced invoices for like 18 log 
14 splitters and then made claim that 12 of those log 
15 splitters were destroyed in the roof collapse, that 
16 wouldn't tell you anything about how many log 
17 splitters were actually destroyed; correct? 
18 A. We'd have to verify that. 
19 Q. Okay. And did you understand how the roof 
20 structure was removed from the building, the 
21 collapsed roof? 
22 A. Do I understand how the roof was removed? 
23 Q. Yes. 
24 A. I wasn't there. 
25 Q. Okay. 
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1 A. If that's what you're asking. 
2 Q. I mean, did anybody discuss with you --
3 what happened was they carne in there with a Bobcat 
4 and basically scooped out the roof, the snow and the 
5 merchandise that was underneath all that and just 
6 put them in dumpsters. Were you aware that that's 
7 what had occurred? 
8 MS. DUKE: And I'll object to the extent 
9 it misstates the evidence and assumes facts not 
10 in evidence. You can go ahead and answer it. 
11 A. Do you want me to answer it? I'm sorry. 
12 I understood that the roof was removed and I also 
13 understood that the inventory within the store was 
14 put into trailers. 
15 BY MR. BISTLINE: 
16 Q. Okay. 
17 A. And that there was some inventory that was 
18 discarded. 
19 Q. Okay. And page 107. 
20 A. Of the notes? 
21 MS. DUKE: Hey, Art, can we just take a 
22 quick break? Our food is here, so just wait 
23 one second. 
24 MR. BISTLINE: No problem. 
25 (Off the record at 11:41 a.m.) 
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(On the record at 11:43 a.m.) 
MS. DUKE: All right. We're good to go, 
Sorry about that. 
MR. BISTLINE: That's all right. 
5 BY MR. BISTLINE: 
6 
7 
8 
9 
10 
11 
Q. Page 107, are you to that page? 
A. Yes, I am. Thank you. 
Q. Okay. On that there's a claim note from 
you dated 2/1/2008. Do you see that claim note? 
A. Yes, I do. 
Q. Okay. And in that claim note you feel 
12 confident that the personal property loss will 
13 exceed $50,000? 
14 
15 
A. 
Q. 
Correct. 
And that's why you recommended the release 
16 of the initial $50,000, even though you didn't 
17 really have any information on the loss at that 
18 point? 
19 
20 
A. 
Q. 
Yes, that's accurate. 
Okay. And why would you release the 
21 $50,000 if you didn't have any information? 
22 A. We do that as a customer service. Because 
23 we know the insureds want to get back in business 
24 and we try to get them an advance to pay their 
25 immediate expenses. 
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1 Q. Okay. It's an acknowledgment that the 
2 cash will (inaudible). 
3 A. It's an acknowledgment that we knew the 
4 loss would exceed at least 50, and we felt it was in 
5 everyone's best interest to get the insured some 
6 money up front so he could get back in business as 
7 soon as possible. 
8 Q. Okay. A little ways down on that, towards 
9 the bottom, it says okay to advance 50K on the BPP 
10 line, the insured can use the advance as he sees 
11 fit? 
12 A. Yes. 
13 Q. Earlier on I asked Miss Kale if she had 
14 requested information from Lakeland regarding where 
15 that $50,000 was spent. 
16 A. Urn-hum. 
17 Q. Did you tell her to request that 
18 information? 
19 A. I don't recall doing that, but it's not 
20 uncommon. 
21 Q. Okay. Why would you request that 
22 information? 
23 A. Well, because we would need to pro rate 
24 this advance out if we're going to make additional 
25 payments under each line. So if, say, for example, 
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1 you know, we paid 50,000, say half of it went toward 
2 restocking and half of it went toward payroll, say. 
3 And then the next payment, you know, the 
4 total amount would be a certain amount and we would 
5 deduct what we already paid toward that. 
6 So it's not uncommon to kind of have an 
7 allocation where the advance went so we can make 
8 accurate subsequent payments when needed. 
9 Q. I guess I'm not following. If he wrote 
10 back and said I paid $20,000 in payroll, you're 
11 saying you would recharacterize the check as 
12 business income. Is that part of business income? 
13 A. No. No. What I'm saying is we would 
14 allocate part of this advance. Like in your 
15 example, $20,000 went toward payroll. If the first 
16 payroll calculations carne back, okay, including from 
17 the date of loss on carne to 50,000, we've already 
18 paid 20 toward it, that would be allocated toward 
19 that and that would be deducted from that first 
20 payment? 
21 Q. Yes. You reallocate the payment is what 
22 you're telling me? 
23 A. I'm not sure we're using the same 
24 terminology here. 
25 Q. Fifty was not BPP, it was 20 BI and 30 
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1 BPP? 
2 
3 
A. We issued the advance under one line of 
the claim to get the money out, okay. If part of 
4 that had been used toward another coverage line 
5 under the income loss per se, for example, then if 
6 that total first payment on the income loss should 
7 have been or would have been a certain amount, and 
8 we've already paid 20,000 of that out of the first 
9 advance, then it would be deducted off of that 
10 payment. Otherwise, it would be double paying. 
11 
12 
13 
Q. 
A. 
Q. 
Okay. 
Okay. 
At the 
Going to page 144. 
in the middle of that there's an 
14 e-mail from me dated July 11th to Miss Kale. 
15 
16 
A. 
Q. 
Urn-hum. 
And that's where I talk about this six or 
17 seven week lead time on fixtures, which meant that I 
18 had to order the fixtures in order for an arrival of 
19 September 1st. And then Miss Kale responds and says 
20 she doesn't have the information required for the 
21 inventory. 
22 
23 
A. 
Q. 
Urn-hum. 
And then at the bottom there you have a 
24 claim note that says okay, we need to stop fooling 
25 around with the insured here. What did you mean by 
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1 that? 
2 A. Looking at the file I felt we'd been more 
3 than patient and lenient in our request for this 
4 documentation and further information. And it had 
5 not been forthcoming, so I felt it was at the point 
6 where, you know, we needed to be more aggressive in 
7 getting this information. You know, we were giving 
8 opportunity after opportunity to get the information 
9 in, it wasn't coming. 
10 Q. What information? 
11 A. The documentation on the inventory. 
12 Q. What documentation would that be? 
13 A. We needed to verify the inventory that was 
14 damaged. We had been requesting the list of damaged 
15 and undamaged goods from the insured. 
16 Q. Okay. But hadn't you also been told that 
17 the inventory had to be moved to a separate location 
18 to accomplish that? 
19 MS. DUKE: Oh, misstates the evidence. 
20 BY MR. BISTLINE: 
21 Q. Did you see that claim -- did you notice 
22 in the claim notes this conversation between Don 
23 Morandini and Julia Kale regarding these trailers? 
24 MS. DUKE: What time frame are you in, Mr. 
25 Bistline? I think that's part of the issue. 
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1 BY MR. BISTLINE: 
2 Q. That would have been June 27th claim notes 
3 is I think the first place we see those. Actually, 
4 I think it's here. Maybe it's further down. Yes, 
5 the first time you see it is on page 136, on 
6 6/27/08. At the bottom there. 
7 
8 
9 
10 
MS. DUKE: Thank you. I just wanted the 
time verified because it obviously changes 
throughout. 
A. Do you want to revisit your question? I'm 
11 not sure. 
12 BY MR. BISTLINE: 
13 Q. I just was asking if when you were talking 
14 about what needed to be done to get the inventory 
15 evaluated, were you aware that -- it looks like you 
16 were aware from your claim note that you understood 
17 that the plan was to move the trailers to a location 
18 to separate the inventory? 
19 A. Yes. That would have been the easiest 
20 thing to do. 
21 Q. Okay. And were you aware that that plan 
22 had been scuttled, I guess for lack of a better 
23 term, that Miss Kale had said hold tight, don't do 
24 anything at this point? 
25 MS. DUKE: Objection~ Misstates the 
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1 testimony, misstates the evidence, misstates 
2 the documents. 
3 BY MR. BISTLINE: 
4 Q. Did you see the claim note back on page 
5 138 where she told Don to hold tight on that issue? 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
MS. DUKE: And again, that is a 
misstatement. It does not take the entire note 
into context, nor Miss Kale's testimony. You 
can read through that entire note. 
THE WITNESS: I was going to say, yeah. 
MS. DUKE: 138? 
MR. BISTLINE: Yes. I think that's where 
it is. 
MS. DUKE: I don't think that's right. 
THE WITNESS: I don't see a 138. 
MS. DUKE: Page 136, on the bottom. 
MR. BISTLINE: That's right. I'm sorry. 
MS. DUKE: It's a June 27, 2008 note. 
THE WITNESS: Okay. I see the note. What 
20 is your question? 
21 BY MR. BISTLINE: 
22 Q. Were you aware that that had occurred, 
23 that they had planned to move the trailers at that 
24 point in June? 
25 A. I understand from the file that yes, that 
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1 was the -- that was the plan, that it would be 
2 easier to separate the inventory if the trailers 
3 were indoors somewhere as opposed to out in the 
4 open. As far as this note is concerned, it looks 
5 like she wanted to hold off until she talked to you. 
6 Q. Okay. Did you ever discuss this directly 
7 with her as to why the trail~ts hadn't been moved? 
8 A. Well, it seemed that we were trying to get 
9 some answers as to where and get the logistics 
10 settled out on how to do this and where to move 
11 them. 
12 Q. Okay. And you were aware, obviously, that 
13 a lawsuit was filed at some point in this case? 
14 A. Yes. Of course. 
15 Q. Okay. And after that lawsuit was filed, 
16 did you discuss the matter with Miss Copley or I 
17 guess your supervisor? 
18 MS. DUKE: At what point in time? 
19 MR. BISTLINE: Right after the suit was 
20 filed, mid September 2008. 
21 A. Did I discuss it? 
22 BY MR. BISTLINE: 
23 Q. Yes. When somebody sues you, you take it 
24 to your supervisor immediately, I would guess. 
25 A. I don't --
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1 MS. DUKE: Object to the form. I think 
2 that assumes facts not in evidence. 
3 BY MR. BISTLINE: 
4 Q. Okay. Let me just rephrase it. At some 
5 point after I filed suit, did you inform anybody at 
6 Sedgwick and/or Hartford that no business income 
7 payment had been made since -- well, for anything 
8 other than up through the month of June? 
9 MS. DUKE: And again, I'm going to need 
10 you to narrow the time frame because you may be 
11 invading the attorney-client privilege at some 
12 point, obviously. 
13 BY MR. BISTLINE: 
14 Q. Let's just say right after the suit was 
15 filed, before you talked to an attorney, did you 
16 inform anybody at The Hartford, other than your 
17 lawyer, that no business income payment had been 
18 made for July, August or September? 
A. Personally, no. 19 
20 Q. And why hadn't a payment been made for 
21 those months? 
22 A. Lack of documentation and financial 
23 information. 
24 
25 
Q. And what documentation was missing? 
MS. DUKE: Objection. Foundation. You 
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1 
2 
can go ahead and answer if you can. 
A. Well, the accountants had the file, had 
3 the assignment from us to work with the insured to 
4 get the business income and the financials 
5 straightened out. 
6 BY MR. BISTLINE: 
7 Q. Okay. And had the accountant told you 
8 that it would not be in your interest to make -- let 
9 me rephrase that. 
10 Had they recommended to you that they 
11 couldn't tell you how much to pay without this 
12 information? 
13 MS. DUKE: Again, foundation. She wasn't 
14 the one handling the file. 
15 BY MR. BISTLINE: 
16 Q. And you never talked to them about it, did 
17 you ever talk to the accountants about additional 
18 payments? 
MS. DUKE: Asked and answered. I think 
MR. BISTLINE: You're right. You're 
19 
20 
21 
22 
right, she did say that. I'm sorry about that. 
MS. DUKE: It's okay. 
23 BY MR. BISTLINE: 
24 Q. And, Miss Reynolds, did you have prior 
25 experience adjusting these types of claims, business 
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1 income claims? 
2 A. Yes. 
3 Q. Okay. And what is your view in the point 
4 of a lost business income policy? 
5 A. I'm sorry, what is my view of what? 
6 Q. What's your view of what the expectation 
7 is of the insured in a -- on the other side of a 
8 lost business income claim? 
9 MS. DUKE: Calls for speculation. Also 
10 over broad. 
11 BY MR. BISTLINE: 
12 Q. I guess what's the point of a business 
13 income policy? 
14 MS. DUKE: Like the policy at issue? 
15 MR. BISTLINE: Yes, like the policy at 
16 issue. 
17 MS. DUKE: Okay. 
18 A. What's the point? 
19 BY MR. BISTLINE: 
20 Q. Yes. I mean, what's the goal of it? 
21 A. Well, the goal is to provide coverage for 
22 an insured's loss of business income. 
23 Q. And would those payments need to be made 
24 on a regular basis or would you think like monthly 
25 or do you think that it's okay to wait and make 
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1 payments every few months under that type of policy? 
2 
3 
4 
5 
MS. DUKE: And I'll object to your 
characterization and the argumentative nature 
of the question. Go ahead and answer it. 
A. There's nothing in the policy that says at 
6 any interval. However, it does indicate that the 
7 insured needs to provide documentation to prove his 
8 loss. 
9 BY MR. BISTLINE: 
10 Q. Likewise, there's nothing in the policy 
11 that says you can withhold payment pending receipt 
12 of that information; correct? 
13 
14 
15 
16 
MS. DUKE: Objection. Misstates the 
policy. Misstates the evidence. You can go 
ahead and answer. 
A. The policy conditions dictate that the 
17 insured provide us with the documentation in support 
18 of their loss. 
19 BY MR. BISTLINE: 
20 Q. And you're saying they didn't provide you 
21 that documentation in this case? 
A. At some point they did. 
Q. And let me ask it another way. Would you 
22 
23 
24 view that you had or that The Hartford had fully 
25 performed under this agreement if they had not made 
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1 any regular payments and just calculated the total 
2 loss and paid it all at once at the end? 
3 MS. DUKE: I'm sorry, I need you to repeat 
4 that. I don't understand it. 
5 BY MR. BISTLINE: 
6 Q. I'm asking if you think it would have been 
7 proper for Hartford to make one big payment on this 
8 policy at the conclusion of the period of 
9 restoration. 
A. No, I would not say that. 10 
11 Q. Okay. So you acknowledge that there is an 
12 aspect of this policy that deals with the timing 
13 these payments are made? 
A. No, I would not say that at all. 14 
15 Q. So you think you could make a payment 
16 whenever you wanted and not be in breach of that 
17 policy? 
18 
19 
20 
21 
MS. DUKE: Object to the form. That 
misstates her testimony. Go ahead and answer 
if you can. 
A. Okay. Payments are made as soon as the 
22 documentation is received to support it. And no 
23 sooner. 
24 BY MR. BISTLINE: 
25 Q. Okay. So if you have sufficient 
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1 documentation to make an advance and then you didn't 
2 make that advance, would that be a breach of the 
3 agreement? 
4 MS. DUKE: Object to the form. You can go 
5 ahead and answer it. 
6 A. Okay. No, it would not be a breach. 
7 There's nothing in the policy that says we have to 
8 pay an advance at all. 
9 BY MR. BISTLINE: 
10 Q. Okay. So -- but if you -- but you do 
11 agree that if you paid once at the end, not in 
12 advance, that that would -- you're saying that would 
13 not be a breach of the policy? 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MS. DUKE: Asked and answered. Do you 
want her to answer it again? 
MR. BISTLINE: Yes. 
MS. DUKE: Okay. 
MR. BISTLINE: It sounds to me like we're 
kind of in between. We're not willing to admit 
that we need to make some kind of regular 
payment, but we're also admitting that if we 
paid once at the end, that wouldn't be okay. 
MS. DUKE: And, Mr. Bistline, you may not 
like her answer, but she's certainly answered 
your questions. Go ahead and answer. 
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1 A. Again, the policy does not state any 
2 intervals at which payments are required to be made. 
3 Payments are made when the documentation comes in to 
4 support the claim. If all the documentation comes 
5 in on that day of the claim, then that's when the 
6 payment will be made. If it comes in in intervals 
7 and we have enough to make another payment, we will 
8 make another payment. As we did. 
9 BY MR. BISTLINE: 
10 Q. Okay. So at some point when you receive 
11 enough information to make a payment then that's 
12 when you should make the payment? 
13 A. If the documentation is sufficient in 
14 which to do so, yes. 
15 Q. Okay. To your knowledge, other than -- we 
16 referenced this one claim note on page 131. Was 
17 there any other time that you informed Miss Kale 
18 that she should not authorize or attempt to 
19 authorize another payment pending receipt of this 
20 information? 
21 MS. DUKE: And again, I'll object to the 
22 extent the claim notes speak for themselves. 
23 BY MR. BISTLINE: 
24 Q. The only notes -- we've acknowledged that 
25 not everything is in those claim notes. So kind of 
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1 what I'm getting at is whether there were other 
2 conversations where you said yes, don't pay because 
3 it's not in your claim note, other than that one 
4 time. 
5 A. Not that I recall, no. 
6 Q. Okay. So you were not directing her to 
7 withhold payment? 
8 A. I would never tell somebody not to pay 
9 something if there was sufficient documentation. 
10 Q. Okay. And so but what I'm asking is other 
11 than that one claim note, you didn't say there's not 
12 sufficient documentation to her, other than that one 
13 claim note? 
14 MS. DUKE: Again, objection. You're 
15 saying this one claim note. The claim notes 
16 speak for themselves. There are certainly 
17 other times that that issue is referenced. 
18 BY MR. BISTLINE: 
19 Q. Okay. But, Miss Reynolds, did you at any 
20 other time tell her do not pay until you receive 
21 this information? 
22 
23 
24 
25 
MS. DUKE: Same objection. Sorry, you can 
go ahead and answer it. 
THE WITNESS: Okay. 
MS. DUKE: She's not used to the process. 
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THE WITNESS: I'm sorry, I apologize. 
MS. DUKE: I'm not. You can answer. 
A. No, I would have never told her not to pay 
4 something if the documentation was sufficient. 
5 BY MR. BISTLINE: 
6 Q. Okay. That's if. I'm asking if you can 
7 recall ever saying that in this case, if the 
8 documentation is not sufficient, don't pay. 
9 
10 
11 
12 
13 
14 
15 
16 
17 
MS. DUKE: You mean outside of the claim 
notes? 
MR. BISTLINE: Outside of that one claim 
note. 
A. No. 
MS. DUKE: Well, or other claim notes that 
reference that same issue. Go ahead and 
answer. 
A. No, I have no recollection of any other 
18 discussions with her about that. 
19 
20 
21 
22 
23 
24 
25 
MR. BISTLINE: Okay. Keely, if I can just 
have five minutes, I'm probably done. 
back. 
MS. DUKE: Sounds good. 
MR. BISTLINE: All right. I'll call you 
(Off the record at 11:59 a.m.) 
(On the record at 12:09 p.m.) 
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1 MR. GRAVES: 
2 BY MR. BISTLINE: 
We're on the record at 12:09. 
3 Q. All right. Ms. Reynolds, if the -- well, 
4 the invoices never were provided to you; is that 
5 correct? For the inventory, purchase invoices. 
6 MS. DUKE: Foundation. 
7 A. I'd have to rely on file notes for that. 
8 I don't get anything personally. I wasn't handling 
9 the file. 
10 BY MR. BISTLINE: 
11 Q. Okay. What would you have done if you 
12 were the one assigned to adjust this file and the 
13 purchase invoices had been provided to you, what 
14 would you have done with that information? 
15 A. That the purchase invoices? 
16 Q. Yes. 
17 A. Well, like I said, again, it gives us a 
18 basis as to what kind of items were in the store. 
19 But it still doesn't satisfy what was damaged and 
20 what was not damaged. 
21 Q. Okay. But I guess I'm asking if you have 
22 a stack of paper in front of you, it contains 
23 information. 
24 A. Right. 
25 Q. You have to extrapolate information from 
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1 the documents, you have to pull it out. And what 
2 process would you be using to pull that 
3 information -- whatever information is in there, how 
4 would you get it out of there? 
5 A. Maybe I'm not clear on what you're asking. 
6 I mean, you would do a review of the documents that 
7 came in. 
8 
9 
10 
Q. 
A. 
Q. 
That's what I'm asking. 
Okay. 
If you have like, for example, 10,000 
11 pages of purchase invoices, you would just sit down 
12 and flip through them? 
13 A. Well, 10,000 pages? Well, like I said, on 
14 a loss this size, when we have a salvor involved to 
15 assist in taking the inventory, that information 
16 would have been provided to them. If the salvor was 
17 not involved, then yes, we would review every case 
18 that came in. 
19 Q. Okay. Well, I guess what would you do 
20 with the invoices? If I provide you with a list of 
21 cost to replace things, I know what you do with 
22 that. You would say well, tell me what was 
23 destroyed, then I'll take that and apply the cost 
24 and then that's part of the claim. 
25 But what would you do with the invoices? 
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1 I know you say you use it to verify, but how? How 
2 could you use them to evaluate the claim? 
3 MS. DUKE: And this has been asked and 
4 answered. But go ahead and answer again. 
5 A. Okay. Again, it gives us the idea of what 
6 kind of inventory was in the store. It gives us a 
7 basis to start from. It doesn't necessarily give us 
8 the information to extrapolate a payment or a check 
9 
10 
or anything like that. It doesn't verify damaged 
versus undamaged. It is a basis only. 
11 BY MR. BISTLINE: 
12 Q. Okay. So you would total up those 
13 purchase invoices? 
14 A. No, not necessarily. 
15 Q. Would you categorize them and say I have 
16 five invoices for log splitters, I have four 
17 invoices for snowblowers? 
18 
19 
20 
21 
22 
23 
24 
25 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
Potentially, yes. 
Okay. And who would do that? 
The examiner. 
Have you ever done that? 
As an examiner? 
Yes. 
Yes. 
And what kind of claims were those? 
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1 A. Similar claims, whether it be a fire, a 
2 flood, a theft. We have cars versus buildings. We 
3 have all kinds of different losses where an 
4 inventory might be affected. 
5 MR. BISTLINE: Okay. I don't think I have 
6 
7 
8 
9 
10 
any further questions, Keely. 
MS. DUKE: Okay. Obviously, since it's a 
trial deposition I'll do my direct examination 
of her. 
MR. BISTLINE: Okay. 
11 DIRECT EXAMINATION 
12 BY MS. DUKE: 
13 Q. Ms. Reynolds, if you could, describe for 
14 me kind of your background, where you grew up, how 
15 it is that you carne to North Carolina. 
16 A. Okay. I grew up in Connecticut. I lived 
17 there all my life up until about seven years ago. I 
18 went to college in Connecticut, Western Connecticut 
19 State University, got a degree in communications and 
20 public relations, started looking for a job after 
21 college and registered with a temp agency, who 
22 placed me at Arnica Insurance in 1989. In November 
23 of 1989. 
24 I started out there handling your basic 
25 tow and glass claims, entry level, never done it 
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1 before type of position. I worked there for 14 
2 years. And my husband, who at the time we were 
3 dating, came down to North Carolina to work in 
And I followed him about a year later and 
5 that's how I got here. 
4 NASCAR. 
6 It was very difficult looking for a job 
7 down here while still living in Connecticut, but I 
8 did manage to connect with Sedgwick and came down 
9 for an interview and was hired. 
10 Q. And how long have you been working with 
11 Sedgwick? 
12 A. I started January 6th of 2003. 
13 Q. And what were you hired to be when you 
14 first started here? 
15 A. I was hired as a senior examiner, a claims 
16 examiner three, to handle litigated files, property, 
17 PL, auto. The more complex, high level claims. 
18 Q. How many employees are working in the 
19 Sedgwick office in Charlotte, North Carolina? 
20 
21 
22 
A. 
Q. 
A. 
About 75-ish or so. 
And what about throughout the country? 
There's about 6,500 employees at Sedgwick 
23 countrywide. 
24 Q. Do you know what states Sedgwick operates 
25 out of in addition to North Carolina? 
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1 A. They are in about 40 of the 50 states. I 
2 think there's about ten that don't have an office. 
3 Q. And are the offices that we're talking 
4 about that are spread throughout the country, are 
5 they offices similar to the Charlotte office in that 
6 they manage claims? 
7 A. Yes. Yes, they are. 
8 Q. If you could, describe for me and for the 
9 jury how it is that you became a supervisor. 
10 A. How I became a supervisor? Well, the 
11 position opened up. The man who was supervising the 
12 file actually went to work for our client on the 
13 other side of the fence as we say, and the position 
14 became open, that was filled with another examiner 
15 at that point. And then that examiner who filled 
16 that supervisory position moved on to another 
17 account and I applied for the job and was hired for 
18 that. 
19 
20 
21 
Q. 
A. 
Q. 
And when was this again? 
This was February of '05. 2005. 
NOw, as an examiner, a senior claims 
22 examiner, so prior to you becoming a supervisor, how 
23 many claims like the Lakeland claim, so a business 
24 income and a property damage claim, had you handled 
25 while at Sedgwick? 
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1 A. In those two years? 
2 Q. In those couple of years, yeah. 
3 A. I think probably 20, 30. I mean, they 
4 corne in, they corne in waves. We had a lot of 
5 hurricanes one year, a good tornado season will kick 
6 the numbers up. You know, a couple fires. That's 
7 it. 
8 Q. What about for the company that you were 
9 working for up in Connecticut, did you do any of 
10 this type of work up there? 
11 A. We did homeowners. It was personal lines. 
12 We did do house fires, total loss, tornado, 
13 hurricane damage. We did income loss with that. 
14 It's not really income loss, it's more additional 
15 living expense. Similar -- similar in calculation. 
16 It was just anything over and above what they 
17 normally would have been expending. 
18 Q. Let's turn then to your role as a 
19 supervisor. You know, just tell the jury generally 
20 what your duties are related to the claims. 
21 A. Okay. Looking at the files as a 
22 supervisor, I just make sure that the file is going 
23 on track, that the follow-ups to the insured are 
24 being done, that forms are going out when they 
25 should go out, and just to make sure overall that 
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1 the file is running smoothly. 
2 Q. How many claims examiners as a supervisor 
3 do you supervise? 
4 A. I have three examiners here. I had 24 at 
5 my previous job. 
6 Q. When you review those files, do you --
7 will you make document notes into the file? 
8 A. Yes, I will. 
9 Q. Do you do that every time or are there 
10 times when that's missed? 
11 A. As a supervisor I go into a file every 30 
12 to 60 days, depending on the type of loss, what the 
13 status of the claim is. Sometimes litigated files, 
14 they tend to go on a little longer, so the diary 
15 might be a little bit longer than, say, if we're 
16 just following up for an estimate on a car. 
17 That might be -- that might be an every 30 
18 days, because that claim should move along 
19 relatively quickly. Now, on a more entailed claim, 
20 you know, depending on what the status is, I might 
21 go in every 30 days. If it's at a good point, we're 
22 waiting for if we pay for a roof and we're just 
23 waiting for the final bill to come in, that might be 
24 a little bit longer of a diary. 
25 Q. But when you do look at those, at the 
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1 files, will you document every time that you're in 
2 the file? 
3 A. Yes. 
4 Q. Are there times where you may forget to 
5 document? 
6 A. Absolutely. 
7 Q. You're not perfect? 
8 A. Not perfect, sorry. Don't profess to be. 
Q. Tell me about the relationship of Sedgwick 9 
10 with Member and with Hartford. Describe that for 
11 the jury. 
12 A. Okay. This is a little confusing. Member 
13 is our actual client. They are an agency that 
14 writes commercial policies through Hartford. There 
15 are other carriers, but they're not relevant here. 
16 But through Hartford. 
17 Member gets involved if the file reaches a 
18 total incurred, as we call it, the total amount that 
19 that might be reserved on a file, if it exceeds a 
20 certain dollar amount. 
21 Hartford gets involved on litigated files, 
22 on any claim that exceeds another level of financial 
23 reserving. Do you want me to get into specifics on 
24 that? 
25 Q. Well, so -- no, I think just giving the 
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1 jury an understanding of how Hartford is involved. 
2 So Hartford provides the insurance policy? 
3 A. Yes, it's a Hartford policy. 
4 Q. And then Sedgwick's role with respect to 
5 that policy when a claim is made by an insured is 
6 what? 
7 A. What we do? 
8 Q. Yes. 
9 
10 
A. Okay. Well, the first order of business 
is to actually confirm the coverage. We have access 
11 to the policy database, so we do pull the policy 
12 coverages, pull the policy forms if needed. And 
13 we'll review the policy based on the information 
14 that's provided to us during the investigation. 
15 On the onset a claim can corne in and it 
16 looks like everything is fine, or maybe it looks 
17 like we might have a coverage problem and then 
18 talking with the insured, you know, if anyone's ever 
19 dealt with a call center, you know, it may not 
20 always be accurate. 
21 So things can change in that respect. So 
22 we do confirm coverage first. And we assist the 
23 insured with the investigation, with advising them 
24 on the procedures. And we expect the same in 
25 return, that they need to work ~ith us as well in 
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1 order to get the claim to run smoothly. 
2 Q. And when a claim is made such as Lakeland 
3 made in this case, who handles the claim at 
4 Sedgwick? 
5 A. At Sedgwick, well, it's assigned to an 
.... 
6 examiner. This particular type of loss was 
7 something where, you know, the structure is -- the 
8 integrity of the structure is jeopardized, it would 
9 go to a senior examiner. 
10 Q. And in this circumstance who is the 
11 examiner that you assigned to this claim? 
12 A. Julia Kale. 
13 Q. Did you have any reservations about 
14 assigning this claim to Julia Kale? 
15 A. None whatsoever. 
16 Q. Did you feel that she had the appropriate 
17 training and experience to handle such a claim? 
18 A. Yes, I do. 
19 Q. And why do you feel that way? 
20 A. She came to us with experience and she did 
21 go through some one-on-one training. She had a 
22 good -- and based upon that she had a good 
23 understanding of the property claims and how to 
24 handle them. She had many opportunities to ask 
25 questions if she needed to, and she did. But there 
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1 wasn't any -- I had no reservations whatsoever about 
2 her ability to handle this claim. 
3 Q. I'm going to jump way ahead and ask you 
4 about she's taken off the claim 
5 A. Yes. 
6 Q. in September of 2008, and why was she 
7 taken off of the claim? 
8 
9 
10 
A. Well, it's not uncommon for claims to be 
reassigned within a unit. Sometimes a fresh set of 
eyes on a file can be helpful. The file was going 
11 to litigation, if it wasn't in litigation already at 
12 that point. I don't know when the time frame was 
13 for that. I know it was around the same time. 
14 So it may have been partly that. Melanie 
15 has a lot of our litigated files at her desk, so 
16 that was probably part of the reason. And another 
17 reason is just to have a fresh set of eyes look at 
18 the file. 
19 Q. Was it because she wasn't performing 
20 adequately? 
21 A. No, not at all. 
22 Q. Was it because she was requesting 
23 documentation that you felt was inappropriate? 
24 A. No. 
25 Q. Was it because you felt that she was not 
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1 handling the needs of the insured well? 
2 A. Oh, no. She was doing fine. She was 
3 doing her best to get this thing resolved. 
4 Q. And you mentioned Melanie, I assume that's 
5 Melanie Copley? 
6 A. Yes, it is. I'm sorry. Yeah. 
7 Q. And is she the person that you assigned to 
8 the claim? 
9 
10 
A. 
Q. 
Correct. 
Has anyone else been assigned to handle 
11 the claim after you assigned it to Melanie Copley? 
12 A. No. 
13 Q. Let's turn now to the Lakeland claim. 
14 First of all, who do you understand the insured to 
15 be with respect to the claim that Lakeland True 
16 Value has made? 
17 A. Lakeland True Value. 
18 Q. Are you aware of there being any 
19 additional insureds on the policy? 
20 A. No, I'm not. 
21 Q. And what does it mean to be an additional 
22 insured? 
23 A. Well, you can have an additional named 
24 insured, which would be other entities that are 
25 operating underneath that named insured's umbrella. 
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1 You know, you might have a policy under Joe Smith, 
2 but they have what we call a d/b/a, a doing business 
3 as Joe Smith's Hardware, or they might be Joe 
4 Smith's Cabinetry. It could be anything. 
5 But there, to my knowledge, there are no 
6 additional named insureds. An additional insured, 
7 not a named insured but an additional insured, would 
8 be protected for liability underneath that named 
9 insured's umbrella should something happen on the 
10 premises or due to the operation of the business. 
11 Q. And so given your response, are Kathy and 
12 Mike Fritz insureds under the policy? 
13 A. Not as individuals, no. 
14 Q. Is Just Ask Rentals an insured under the 
15 policy? 
16 A. Not that I'm aware of, no. They're not 
17 listed. 
18 Q. With respect to the policy at issue, have 
19 you had familiarity with that policy? 
20 A. Yes. 
21 Q. And it's an exhibit that will be 
22 referenced through many, many different witnesses, 
23 but if you could, just summarize for the jury what 
24 coverages that policy provides to Lakeland True 
25 Value? 
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1 A. Well, there's coverage for contents, 
2 business personal property, which would be stock, 
3 office equipment, furniture and fixtures, office 
4 chairs, computers, registers. Anything. Stock 
5 that's on the shelves, rental equipment if they have 
6 a rental operation. Anything basically that you can 
7 pick up and move out of the store. 
8 It also provides for business income loss 
9 which we've talked about a little bit, that would 
10 provide coverage for their loss of business during 
11 the period of restoration of the building. And that 
12 would be the time that it was damaged to the time 
13 it's repaired. 
14 There are additional coverages on the 
15 policies that sometimes corne into play and sometimes 
16 do not. And without pulling that whole policy 
17 apart, I mean, we could sit here for hours. 
18 Q. Do you understand that the purpose of the 
19 questions that Mr. Bistline was asking you earlier 
20 today were related to the business personal property 
21 and the business income parts of the policy? 
22 A. Yes, I do. 
23 Q. Are you familiar with the phrase period of 
24 restoration as used in the Lakeland policy? 
25 A. Yes, I am. 
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1 
2 
Q. 
A. 
And what does that mean? 
The period of restoration, without 
3 actually looking at the policy in my own terms here 
4 and in layman's terms, and I can certainly read it 
5 from the policy, the period of restoration is the 
6 period from the date the damage occurs, the date of 
7 loss, up until the point that the building has been 
8 rebuilt or restored or the insured starts up at a 
9 new location. 
10 I don't know how dead on I am with that, 
11 but I could certainly cite it directly from the 
12 policy if you need me to. 
13 Q. Sure. With respect to that, I am going to 
14 hand you the policy. 
15 
16 
A. 
Q. 
Okay. 
And just have you confirm that what you 
17 have just recited is in fact what the policy 
18 provides regarding the period of restoration. 
19 
20 
A. 
Q. 
Sure. 
Let me hand that to you. And if you could 
21 identify for the jury the policy provision that 
22 you're referencing and then go ahead and read it out 
23 loud to the jury. 
24 A. Okay. The policy -- just the property 
25 definitions? 
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1 Q. Correct. 
2 A. It's under the section called property 
3 definitions. One of the definitions is period of 
4 restoration. And I'm going to have to look down 
5 while I read this. It means the period of time 
6 that, A, begins with a date of direct physical loss 
7 or physical damage, caused by or resulting from a 
8 covered cause of loss at the scheduled premises, and 
9 ends on the date when, one, the property at the 
10 scheduled premises should be repaired, rebuilt or 
11 replaced with reasonable speed and similar quality; 
12 two, the date when your business is resumed at a new 
13 permanent location. 
14 Period of restoration does not include any 
15 increased period required due to enforcement of any 
16 law that, A, regulates the construction, use or 
17 repair or required the tear the tearing down of any 
18 property, or B, regulates the prevention, control, 
19 repair, clean-up or restoration of environmental 
20 damage. The expiration date of the policy will not 
21 cut short the period of restoration. 
22 Q. Great. Thank you. 
23 A. You're welcome. 
24 Q. And is that what your understanding of the 
25 policy was? 
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1 A. Correct. Yes. 
2 Q. Does period of restoration, pursuant to 
3 that policy provision, in any way take into account 
4 whether the insured is ready to move back in to the 
5 building? 
6 A. No, it doesn't. 
7 Q. And why is that? 
8 A. Because it's outside the policy. The 
9 period of restoration is when the building is 
10 rebuilt. 
11 Q. With respect to Lakeland's claims, do you 
12 recall who made a decision as to what the period of 
13 restoration would be for the Lakeland claim? 
14 A. It -- the examiner makes that decision 
15 based upon the information at hand. 
16 
17 
18 
Q. 
A. 
Q. 
And who would that have been? 
That would have been Melanie Copley. 
Did you and she discuss that period of 
19 restoration determination that she ultimately made 
20 at all? 
21 A. I don't recall, no. I'm sure that I saw 
22 that calculation or saw that analysis in the file 
23 and I felt it was reasonable. 
24 Q. And do you recall what her analysis was? 
25 A. It was based upon when the building 
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1 when the -- I don't know if it was when the building 
2 was rebuilt, and allowing the insureds eight weeks 
3 to restock. 
4 Q. Do you recall there being a certificate of 
5 occupancy issued? 
6 A. I believe that's in the notes, yes, that 
7 it was issued. 
8 Q. With respect to going back to -- I'm going 
9 to kind of switch gears on all of you right now, 
10 taking -- taking a step back from the period of 
11 restoration and going to claims handling. 
12 I know we talked earlier about how often 
13 you would review a file. How often would you talk 
14 to the claims examiner about a file? 
15 A. As often as they wanted to. There's no 
16 you can only come in once a week, it's whenever. 
17 can talk about a file everyday if they needed to. 
18 Q. And where is your office in relation to 
19 where Miss Kale's office was, or cubicle? 
20 
21 
22 
A. Well, we moved to a new office in what, 
October, I think. This past October. So before 
that she was probably maybe 30 feet from me. This 
23 office we're a little bit more spaced out, so it 
24 might be 50 or 60 feet. 
25 Q. You've had a chance to review the claims 
I 
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1 file, obviously, while the claim was going on and 
2 then of course in the course of this litigation. 
3 A. Yes. 
4 Q. And in doing so, I have some questions for 
5 you. 
6 A. Sure. 
7 Q. First of all, let's talk about the 
8 inventory claim. 
9 
10 
A. 
Q. 
Okay. 
Miss Kale had requested purchase invoices. 
11 Was that request by Miss Kale appropriate? 
12 A. Yes, it was. 
13 Q. Why? 
14 A. Well, I believe we talked about it before, 
15 it gives us a good basis to start with as to what 
16 was in that store and what we can expect. But it 
17 does not address the actual loss. 
18 Q. And what do you need to address the actual 
19 loss? 
20 A. We need to verify the inventory that was 
21 in the store and we need to have the undamaged and 
22 damaged inventory separated out. 
23 Q. And was it appropriate for Miss Kale to 
24 request a list of damaged and undamaged items from 
25 Lakeland--
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1 A. Yes. 
2 Q. -- in evaluating this claim? 
3 A. Yes, it was. 
4 Q. And why is that? 
5 A. Because that will give us an accurate 
6 count as to what the total inventory was, what's 
7 damaged, what's not damaged. If it's not damaged, 
8 it can be resold and should not be included in the 
9 loss. 
10 Q. Are you aware of the policy providing that 
11 it is appropriate for Hartford to request complete 
12 inventories of the damaged and undamaged property, 
13 including quantities, costs, values and amounts of 
14 the loss claimed? 
15 A. Yes, I'm aware of that. 
16 Q. And where is that contained? 
17 A. That is in the insured's duties in the 
18 policy conditions. 
19 Q. And let's, just for the jury, make sure to 
20 point them to where it is. 
21 A. Okay. 
22 Q. Section what, item what? 
23 A. Okay. It's under Section E, it's called 
24 property loss conditions. Number three is duties in 
25 the event of loss or damage. And you refers to the 
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1 insured. So any time I say you it means the 
2 insured. And it says you must see that the 
3 following are done in the event of loss or damage to 
4 covered property. The whole thing here? 
5 Q. Look at just what we were just talking 
6 about there. 
7 A. Okay. 
8 Q. Part D. 
9 A. D, it says take all reasonable steps to 
10 protect the covered property from further damage by 
11 a covered cause of loss. If feasible set the 
12 damaged property aside in the best possible order 
13 for examination. Also, keep a record of your 
14 expenses for emergency and temporary repairs for 
15 consideration in the settlement of the claim. 
16 Q. And then also E. 
17 A. E, at our request give us complete 
18 inventories of the damaged and undamaged property. 
19 Include quantities, costs, values and amount of loss 
20 claimed. 
21 Q. Thank you. 
22 A. You're welcome. 
23 Q. Why is it that Hartford, as you understand 
24 it, has that provision contained within its policy 
25 that the insured needs to take all reasonable steps 
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1 to protect the property and ultimately to provide 
2 documentation for what was undamaged and what was 
3 damaged? 
4 A. Well, they have to protect their property. 
5 If they don't then they're going to incur further 
6 damage. There is a responsibility on the insured to 
7 what we call mitigate the damage. 
8 Kind of, for lack of a better term, stop 
9 the bleeding. Keep the damage where it is and not 
10 cause any further. By providing us with the 
11 undamaged and damaged inventory, it again, it 
12 gives us an accurate number so that we can 
13 adequately and accurately pay the claim. 
14 Q. Going back to documentation requested by 
15 Miss Kale, you had talked to Mr. Bistline when he 
16 was questioning you about how far back one would go 
17 with purchase inventory; you know, the purchase 
18 orders and invoices for the materials. 
19 A. Right. 
20 Q. Is that dependent on anything? 
21 A. Well, every claim is different. We can't 
22 always use the same method for every claim. The 
23 necessary documentation would generally be the same, 
24 whether it -- like I said, whether it be a small 
25 loss. Maybe a shed caught on fire and we just are 
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1 dealing with inventory in the shed. We would still 
2 need some kind of documentation to show what was in 
3 there and how much of it's damaged and how much of 
4 it's not. 
5 On a larger claim like this, we'll --
6 obviously, you multiply it by the size of the loss. 
7 So a small loss you need a small amount of 
8 documentation, a big loss you need a lot. 
9 Q. And let me talk to you hypothetically. 
10 Had Lakeland provided a list of damaged property 
11 that they claimed was damaged in the -- in the roof 
12 collapse, and had Lakeland provided purchase 
13 invoices for property that was in the store or may 
14 have even been sold prior to the collapse, how would 
15 you expect the claims examiner to take those 
16 documents and come up with an evaluation? 
17 A. Well, depending on the item. I mean, we 
18 never expect -- and I think we told the insured this 
19 on this claim, that we don't expect an invoice for 
20 every nut and bolt they had in the store. 
21 If there was sufficient evidence or 
22 sufficient documentation in that list of damaged 
23 items that we could verify that they, yes, at some 
24 point purchased that particular item and it was 
25 reasonable to assume that it was in the store, if we 
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1 could verify the damage to it, that's what I would 
2 expect the examiner to look at that and make a 
3 recommendation based upon that. 
4 Q. And would you expect them to look at the 
5 purchase inventory to make sure that that item 
6 actually was in fact purchased by the insured? 
7 A. Yes. 
8 Q. And why is that? 
9 A. Well, you know, and I don't want to make 
10 any suggestions here at all but, you know, there are 
11 unscrupulous people in this world that cause grief 
12 for all of us in our insurance premiums. There are 
13 people that put in claims for things they never 
14 owned. 
15 You know, if my house burned down and I 
16 put I had a $200 microwave and a hundred dollar VCR, 
17 they might not question that. But if I put down I 
18 had a $4,500 plasma screen, they're going to want 
19 something to show I had it. It's just a failsafe. 
20 It's just to protect everybody from those claims 
21 that mayor may not be accurate. 
22 Q. Let's turn to business income. With 
23 respect to business income, I understand that --
24 well, actually first, before I move on to that, 
25 let's finish up with inventory. 
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1 A. Sure. 
2 Q. There has been some reference to salvors 
3 throughout the claims notes in this case. What is a 
4 salvor and why does Sedgwick retain a salvor in a 
5 case like this? 
6 A. On a big loss the salvor becomes our eyes 
7 and can help us verify the da'mage, can help us 
8 verify physical inventory. They can also verify 
9 pricing for us. I'm not a retail hardware store I 
10 owner, I don't -- you know, I don't know what a can 
11 of paint might cost to replace. 
12 And they become our eyes. They also may 
13 be able to get us, on some of the damaged items, 
14 they may be able to get us some recovery on the 
15 salvage value of those items. 
16 If they can't be resold, then maybe 
17 there's some value -- there are people out there 
18 that buy these damaged items, for whatever purpose I 
19 don't know, but there may be some recovery there. 
20 So they do become our eyes out there. 
21 Q. Whose responsibility is it to have an 
22 inventory of the damaged versus undamaged property 
23 done? 
24 A. It's the insured's responsibility, based 
25 on the policy conditions. 
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1 Q. And what would the role of the salvor 
2 retained by Sedgwick or Hartford be? 
3 A. Well, they can assist in that. If it's a 
4 big job. It can be a big job to do. And the salvor 
5 can help the insured do that, it can help the 
6 insured -- because they'll know what we need. 
7 they can assist in that respect. 
So 
8 Q. And do you recall a salvor being retained 
9 in this case? 
10 A. Yes, I do. 
11 Q. And do you recall if an inventory was 
12 ultimately performed by the insured and by the 
13 salvor? 
14 A. I believe so, yes, it was. 
15 Q. And do you recall when that was done? 
16 A. If I recall correctly, it was supposed to 
17 be done in December. 
18 Q. Of 2008? 
19 A. Of 2008. And a snowstorm put a kibosh on 
20 that and it was rescheduled for March. That was the 
21 first available, agreeable date for everyone. 
22 Q. And after that was done, do you have an 
23 understanding that additional payments were made 
24 with respect to inventory? 
25 A. That is my understanding, yes. 
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1 Q. Let's move to the business income. We've 
2 had some discussion of MD&D is what we've all been 
3 referring to them as, much easier than their full 
4 name. Who's MD&D and why were they participating in 
5 this matter? 
6 A. MD&D is Matson, Driscoll & D'Amico, they 
7 are an accounting firm that we use on our larger 
8 losses. And they assist with helping to calculate 
9 the business income loss. 
10 Q. Why are they retained to help calculate 
11 the business income loss? 
12 A. Well, on a big loss like this there's so 
13 many different factors that have to be looked at. 
14 It's not a simple we lost power for two days and, 
15 you know, it's something we can take a look at based 
16 on financials. We're looking at a long span of 
17 time, that includes a seasonal change, a couple 
18 seasonal changes. 
19 And there's things to look at like trends, 
20 what the sales trends are like, what the income 
21 
22 
trends are like. And again, with the seasonal you 
have different stock that you need to purchase. So 
23 that goes up as well. 
24 Q. Is part of MD&D's role in the case to 
25 determine what documentation it feels it needs from 
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1 the insured? 
2 A. Yes. 
3 Q. Why was MD&D retained? What's the reason 
4 for MD&D versus another accounting firm, do you 
5 know? 
6 A. Well, we have good luck with them. We 
7 have a good rapport with them. They do well, they 
8 work well with the insureds. And they get us 
9 numbers quickly. 
10 Q. Related to the handling of the claim and 
11 BPP, did you have an understanding of documentation 
12 that was being sought to support the -- excuse me, 
13 the business income claim? 
14 A. Say that again. 
15 Q. Yes. Let me say that again. That was 
16 off. Related to the business income claim, did you 
17 have an understanding of documentation that was 
18 being sought by MD&D and Ms. Kale in order to have 
19 MD&D perform certain calculations? 
20 A. Yes. 
21 Q. And what was your general understanding of 
22 the type of documentation that was being sought? 
23 A. Generally, again, it's tax returns, it's 
24 purchase receipts showing what expenses are. Not 
25 invoices for particular items but just expensewise 
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1 what's entailed. I know there was payroll 
2 information requested. 
3 I'm not a professional accountant, so I 
4 don't pretend to know all the ins and outs of what 
5 they need. Generally speaking, it would be the 
6 documentation to show what their trends are, what 
7 their tax returns are, what their payroll trends are 
8 and what their expenses may be. 
9 Q. Let's turn to the concept of advances. 
10 There were two advances that were made on the file 
11 or on the claim, as you're aware. 
12 A. Yes. 
13 Q. Describe for me why you understand those 
14 advances were made. 
15 A. The advances are made when we have a 
16 catastrophic loss of this nature where the entire 
17 building is down, part of the building is down, 
18 fire, things like that, with the understanding that 
19 the insured needs to get back up and running as soon 
20 as possible. 
21 There's nothing in the policy that says we 
22 have to do that. We do it because we want to work 
23 with the insured in getting them back. The goal is 
24 to get everybody back, back in business, back up and 
25 running. If it's in an alternate space, if it's in 
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1 the same space, either way. 
2 So we understand as a business there are 
3 immediate expenses that need to be tended to. So we 
4 try to get these advances out to satisfy that, to a 
5 reasonable extent, to at least get the insured 
6 going. 
7 Q. And I believe Mr. Bistline touched on this 
8 in his cross-examination of you, but you know, why 
9 not just continue doing advances through the entire 
10 duration of the claim? 
11 A. Well, you can kind of tell from the 
12 beginning of a claim and based upon the initial 
13 investigation how significant the loss may be. So 
14 we can advance a certain amount without 
15 documentation. 
16 But other than that, we need to verify 
17 that these numbers are correct, are accurate. We 
18 never want to overpay, we never want to underpay. 
19 We want to make sure that the insured is receiving 
20 what they're entitled to, and the numbers need to be 
21 accurate. 
22 Q. And in order for those numbers to be 
23 accurate, what's needed from the claims examiner's 
24 standpoint? 
25 A. That's where the documentation kicks in. 
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1 That's where we need the financial records that the 
2 accountant is requesting. That's why we need the 
3 inventory separated out. It's a lot of paperwork 
4 involved in a claim. 
5 Even, you know, you have a minor fender 
6 bender, you have a windshield crack, what do they 
7 ask you for. They ask you for the bill, they ask 
8 you for an estimate. They ask you for documentation 
9 of the loss. It's no different, it's just on a 
10 larger scope. 
11 Q. Based on your education and experience in 
12 the industry and your review of the claims file 
13 well, strike that. Based on your education and 
14 experience in the insurance industry and your 
15 experience as both a claims examiner for a number of 
16 years and also as a supervisor, do you believe that 
17 you are competent to evaluate the handling of a file 
18 and whether it was appropriate? 
19 A. Absolutely. 
20 Q. And based upon that, based upon your 
21 education and experience in the industry, and your 
22 review of the claims file, what is your opinion 
23 regarding Julia Kale's handling of this file? 
24 A. Everything's fine. Her requests were 
25 appropriate, the documentation was needed. She was 
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1 diligent in her ·efforts to try to get this 
2 information. I had no issues with anything on the 
3 file. 
4 Q. When Mr. Bistline questioned you regarding 
5 a note that you had made July 11th of 2008, which is 
-..... 
6 on page H-144 of this deposition as Exhibit Number 
7 1, which states, "okay, we need to stop fooling 
8 around with the insured here." 
9 And then you go on with, you know, you say 
10 "we need to get the eN claim moving." And then you 
11 go on with a number of other items in that note. 
12 know you've addressed this with Mr. Bistline, but 
13 please describe again what was it that you were 
14 communicating? 
15 A. I was just communicating that we need to 
I 
16 take a more aggressive approach with the insured to 
17 get the documentation that we needed to get that 
18 claim paid. And it didn't seem to be -- the method 
19 that we were using didn't seem to be working well. 
20 And that was all it was. It was just 
21 we've been patient and lenient with our requests to 
22 insured for this information, and it wasn't getting 
23 us what we needed. So we needed to take a more 
24 aggressive approach. 
25 Q. And after that point and through today, 
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1 what's your opinion as to Lakeland and how receptive 
2 they have been in providing information? 
3 A. Well, a lot of information that we had 
4 requested was not forthcoming. What was submitted 
5 was not sufficient. And numerous requests after 
6 that for the complete documentation that we needed 
7 were not answered. The documentation appeared to be 
8 coming in after the litigation had been filed. 
9 Q. What's your opinion regarding Lakeland's 
10 actions as to how they were responsive in providing 
11 information? 
12 A. They were not very responsive to it. And 
13 again, you know, if something was sent in it was not 
14 sufficient and additional information needed to be 
15 requested, which didn't come. 
16 Q. And what's the impact of that when you 
17 have an insured who is not providing the requested 
18 documentation in a timely fashion? 
19 A. It delays the payment. We can't pay it 
20 until we have the right documentation in the file. 
21 Q. And so what is your opinion as to why 
22 Lakeland received the payments when it did,_ after 
23 June of 2008? 
24 Let me ask it this way. After June of 
25 2008, what's your understanding as to why Lakeland 
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1 received the payments when it did? 
2 A. Because documentation started coming in. 
3 Q. And did documentation need to come in 
4 before those payments could be made? 
5 A. Yes. 
6 Q. What is your opinion regarding whether 
7 Lakeland's agents, and in this instance I'm talking 
8 about the two attorneys, Mr. Van Valen and Mr. 
9 Bistline, and also Chris Glenister, that the 
10 insurance examiner hired by Lakeland, what is your 
11 opinion as to whether those agents appropriately 
12 assisted the insured in timely supplying the 
13 information? 
14 A. It didn't seem to have an effect on 
15 anything. The requests were just rerouted from the 
16 insured to the agents and the information was not 
17 forthcoming. 
18 Q. Let me wrap up by just asking you a couple 
19 of questions related to just overall claims 
20 handling. 
21 A. Sure. 
22 Q. With respect to this claim, the Lakeland 
23 claim, had Lakeland timely provided a list of 
24 damaged inventory and invoices for the damaged 
25 inventory, would that have expedited payment? 
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A. Absolutely. 1 
2 Q. And with respect to the business income 
3 claim, had they timely provided the information that 
4 MD&D had requested, would that have expedited 
5 payment? 
6 A. Absolutely. 
7 Q. Is there anything that you believe 
8 Sedgwick could have done that it did not do, that 
9 would have assisted in expediting the payments made 
10 to Lakeland in this case? 
11 A. I don't believe so. I think the requests 
12 were clear, they were numerous, they were diligent 
13 and I don't know what else we could have done. 
14 don't know what else Sedgwick could have done. 
15 
16 
17 
MS. DUKE: All right. Art, that's the 
close of my direct examination. 
MR. BISTLINE: I just have a couple of 
I 
18 
19 
20 
follow-up questions on that. It shouldn't take 
me but five minutes. 
MS. DUKE: Sounds good. 
21 RECROSS-EXAMINATION 
22 BY MR. BISTLINE: 
23 Q. You read from the period of restoration 
24 and then in response to another question you said 
25 the period of restoration ends when the building is 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
2591 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-08-7069 
Michelle Reynolds March 1, 2010 
Page 74 
1 rebuilt. 
2 Is that your opinion that that period of 
3 restoration ends when the building is rebuilt? 
4 A. That was using my own terms without 
5 reading from the policy. 
6 Q. Okay. Because the policy says the 
7 property at the scheduled premises should be 
8 repaired, rebuilt or replaced. 
9 
10 
11 
MS. DUKE: I'm just handing her the policy 
so she can look at it. 
A. Right. 
12 BY MR. BISTLINE: 
13 Q. Well, part of the property that would have 
14 to be replaced would be the inventory; correct? You 
15 could rebuild the building, but you'd have to 
16 replace the inventory before the period of 
17 restoration would end? 
18 A. Well, the property is referring to the 
19 scheduled premises. 
20 Q. The property at the scheduled premises. 
21 Wouldn't the inventory be at the scheduled premises 
22 when the roof collapsed? 
23 
24 
A. 
Q. 
Well, of course it would. 
Okay. So it would have had to have been 
25 replaced for the period of restoration to end; 
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1 correct? 
2 A. That's not my understanding, no. 
3 Q. Okay. Well, isn't that what it says, you 
4 have to replace the property at the scheduled 
5 premises? 
6 A. Yes, but the property is referring to the 
7 premises, the scheduled premises. 
8 Q. SO you're saying that the property at the 
9 scheduled premises is only referring to the 
10 building? 
11 A. Yes. 
12 Q. Okay. Is there anything in the policy 
13 that tells you that? Wouldn't it read the scheduled 
14 premises should be repaired if that's what it was 
15 trying to convey? 
16 
17 
A. 
Q. 
I didn't write the policy. 
And you stated that it was the insured's 
18 responsibility to provide a list of damaged and 
19 undamaged inventory. Isn't it true that Sedgwick 
20 was - had basically taken control of that part of 
21 the business personal property claim, and was 
22 coordinating with the salvor and with Lakeland to 
23 accomplish that? 
24 A. No, that's not correct. 
25 Q. That's not correct? 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-08-7069 
Michelle Reynolds March 1, 2010 
Page 76 
1 A. No. 
2 Q. So Sedgwick in like June of '08 hadn't 
3 directed the salvor to contact the insured and 
4 arrange to inspect the inventory? 
5 
6 
7 
8 
9 
A. That's not what you asked me. 
Q. Okay. Is that what happened? 
A. Yes. We had a salvor involved to assist 
with the inventory. We did not take control of any 
portion of this claim. It's still the insured's 
10 responsibility to provide the inventory. 
11 is there to assist. 
The salvor 
12 Q. Okay. At any point in the claim notes or 
13 from your independent recollection, do you recall 
14 ever telling the insured or any of their agents that 
15 they would have to address moving the trailers and 
16 separating the inventory? 
17 A. We were trying to work together for a 
18 common goal of getting this contents inventory done. 
19 Q. Okay. And so what from the insured's 
20 point of view prevented that from occurring? What 
21 did the insured do to prevent that from happening? 
22 A. Well, it seemed to me from the file that 
23 there was some nonresponsiveness in requests for 
24 trying to arrange this, to arrange to have the 
25 trailers moved. 
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1 MR. BISTLINE: Okay. Could you hand her 
2 Exhibit Number 7? 
3 THE WITNESS: Let me grab that. Hang on. 
4 Okay. 
5 BY MR. BISTLINE: 
6 Q. Did you ever see that collection of 
7 e-mails that's in that one-page exhibit? 
8 
9 
10 
11 
Okay. 
A. 
list here. 
MS. DUKE: Let's see. Oh, yeah, that one. 
I don't recall. I'm not included on the 
I'm not -- I wasn't included in the 
12 e-mail. 
13 BY MR. BISTLINE: 
14 Q. And did Miss Kale ever indicate to you 
15 that I had said to tell Don to do whatever he needs 
16 to do to evaluate the inventory? 
17 A. I don't recall any discussion of that 
18 nature, no. 
19 Q. Okay. And you stated that you didn't 
20 expect an invoice, a purchase invoice on every item 
21 of inventory. 
22 A. Urn-hum. 
23 Q. Did you ever tell the insured what 
24 invoices he needed to provide then? 
25 A. I didn't handle the file. I didn't tell 
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1 the insured anything directly. 
2 Q. Okay. If you would have been handling the 
3 file, would you have agreed that you would not have 
4 needed every purchase invoice? 
5 A. I would agree that we would not need every 
6 purchase invoice. 
7 
8 
Q. 
A. 
Okay. Which ones would you need? 
As many as can be provided. The more 
9 invoices the more helpful it is. 
10 Q. Okay. And so if he would have showed up 
11 with this list of damaged inventory, you would have 
12 gone through and how would you use the purchase 
13 invoices to verify the list of damaged inventory? 
A. Well, if we had the list -- I think we 14 
15 went through this before. If we had the purchase 
16 invoices and the list of damaged items we could 
17 verify that that particular item was at least 
18 purchased. 
19 Q. Okay. So if he says that he had two log 
20 splitters destroyed and he produces two invoices for 
21 two log splitters and those invoices are both over a 
22 year old, that doesn't tell you that the log 
23 splitters were in the store, does it? 
24 
25 
A. 
Q. 
No, it doesn't. 
Okay. And so would you still have paid 
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1 for those log splitters if he couldn't produce the 
2 smashed up one? 
3 A. Probably not based on the invoice 
4 provided, but if we verify that those log splitters 
5 were there, were damaged. 
6 Q. Okay. What if you couldn't verify that 
7 they were there? 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MS. DUKE: What do you mean? I'm confused 
by your question. 
MR. BISTLINE: Well, meaning that they 
carne in with a giant front end loader and 
just started scooping out things and throwing 
them in the dumpster and taking them to the 
dump and the log splitters were in that stuff. 
MS. DUKE: And you're saying there would 
be no purchase invoice showing that they 
purchased those log splitters? 
MR. BISTLINE: Yes. There would be a 
purchase invoice showing they were purchased, 
but there would be no proof after the fact that 
they were actually in the store. 
MS. DUKE: So you're saying your perpetual 
inventory system would be failing and wouldn't 
be showing what was sold? 
MR. BISTLINE: Yes, exactly. 
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1 A. Well, if the insured is keeping a 
2 perpetual inventory, then we would have indication 
3 what was in the store. 
4 BY MR. BISTLINE: 
5 Q. Okay. So why couldn't you use the 
6 perpetual inventory system then to verify what was 
7 in the store as opposed to purchase invoices? 
8 A. What's in the store does not tell us 
9 what's damaged in the store. You can send us a 
10 whole list of what was in the store, but that 
11 doesn't tell us what's damaged and what's not. 
12 Q. Okay. I guess I'm following you. So if 
13 he said he had four log splitters and he produced 
14 invoices and you went through his point of sale 
15 system and saw that he had sold four log splitters, 
16 then you wouldn't compensate him for those log 
17 splitters? 
18 MS. DUKE: Objection. Go ahead. 
19 A. Let me just make sure I'm understanding 
20 your question here before I answer it. You're 
21 saying that you're -- that you send in four invoices 
22 showing four log splitters, but your perpetual 
23 inventory is showing that there's no log splitters 
24 in the store at the time of the loss; right? 
25 BY MR. BISTLINE: 
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Q. Correct. 
A. Okay. Then you are correct. If it's not 
showing that it was In the store, then why would we 
pay for it? 
Q. Okay. So what you're saying is you would 
6 have taken the collection of invoices and sat down 
7 and compared it. Would you compare it line by line 
8 to what he said was damaged in the store? 
9 A. Well, as best we can. That's why on a big 
10 loss like that, that's where we get the salvor 
11 involved because he can be out there. 
12 
13 
14 
15 
16 
17 
MS. DUKE: Hey, Art, we need to stop real 
quick. The video -- I think the tape just ran 
out. We'll go off the record real quick. Oh, 
it was just the tape, sorry. He's just 
flipping the tape, it wasn't the actual video. 
All right. We are good to go, Art. Sorry 
18 about that. 
19 BY MR. BISTLINE: 
20 Q. You state that they never did provide you 
21 with any sort of documentation for the damaged 
22 inventory. And if you look at Exhibit 8, that's the 
23 April 18th from Chris Glenister letter. 
24 
25 
A. Okay. 
Q. Doesn't that letter contain an estimate of 
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1 the damaged inventory in the store of $170,000 or 
2 so? 
3 A. Well, all this is telling me is that the 
4 inventory that was in the area was damaged by the 
5 roof. It doesn't indicate to us everything under 
6 that was damaged. 
7 Q. Underneath the roof where it collapsed? 
A. 8 
9 Q. 
Right. 
Okay. And so -- but if everything under 
10 the roof that was -- the roof collapsed upon was 
11 scooped out and thrown away, you could never verify 
12 what was actually damaged underneath that roof? 
13 MS. DUKE: That assumes facts not in 
14 evidence. Misstates testimony. Objection. 
15 You can go ahead and answer. 
16 A. Like I said, every claim is different. We 
17 have different hurdles to cross on every claim. 
18 We'd have to cross that bridge if we came to it. 
19 But again, the perpetual inventory should tell us 
20 what was in there. 
21 I understand your question, that if 
22 something has been allegedly scooped up and thrown 
23 away, yeah, now there's a problem. But the insured 
24 still has some responsibility to show that it was 
25 there. 
Reported By: Beverly J. Gramm, RPR www.huseby.com 
HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082 
2600 
Lakeland True Value Hardware, L.L.C. v. The Hartford Fire Insurance Co. CV-08-7069 
Michelle Reynolds March 1, 2010 
Page 83 
1 BY MR. BISTLINE: 
2 Q. Okay. Looking at that paragraph, what 
3 starts with regard to the enclosed inventory 
4 evaluation, that indicates a 79-page report prepared 
5 by employees in the last six weeks and it's based on 
6 the perpetual inventory system, using an average 
7 cost value per SKU tag. 
8 And then it says the report was prepared 
9 in this manner to allow the insured to identify --
10 to be able to specifically identify any items by 
11 class number and department area. 
12 Did you or anybody from your company ever 
13 write Mr. Glenister back and say your inventory 
14 evaluation performed in this matter is unacceptable 
15 and not sufficient documentation? 
16 
17 
A. 
examiner. 
I would have to defer that to the 
I didn't handle the file. I didn't 
18 correspond directly. 
19 Q. But wouldn't you agree that that is the 
20 estimate from the insured of the damaged inventory? 
21 A. It's just telling us the inventory that 
22 was under the damaged area 
23 
24 
25 
Q. 
A. 
Q. 
Okay. But --
-- of the roof. 
But it's an inventory evaluation that is 
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1 an attempt to provide you with what you were asking 
2 for, which is a list of the damaged items; correct? 
3 A. It's an attempt. 
4 Q. Okay. 
5 A. I'll grant you that. 
6 Q. Was it sufficient? 
7 A. I don't believe it's sufficient, no. 
8 Q. Okay. Did anybody tell you it wasn't 
9 sufficient? 
10 A. What do you mean did anybody tell me? 
11 Q. I mean at the time -- did you look at this 
12 at the time it was received in the Sedgwick file? 
13 A. I don't recall if I saw it when it carne in 
14 or not. I don't get copied on every piece of mail 
15 that comes in. 
16 Q. And did anybody from -- well, at one point 
17 you said your goal is to not overpay and to not 
18 underpay a claim. 
19 A. Correct. 
20 Q. Wouldn't that be the point of hiring MD&D? 
A. Well, that's why yes. That's why we 21 
22 had the accountant involved. That's why we have a 
23 salvor involved, to make sure we have accurate 
24 numbers. 
25 Q. Okay. And you didn't talk to MD&D, so 
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1 obviously nobody from MD&D ever advised you that 
2 they were unable to accurately determine the amount 
3 of this claim without the information that they 
4 allegedly were not receiving? 
5 MS. DUKE: Asked and answered for a third 
6 time now. You can go ahead and answer again. 
7 A. I didn't talk to MD&D directly. 
8 BY MR. BISTLINE: 
9 Q. Did you ever tell Miss Kale -- well, no, 
10 you answered that question. Oh, before I forget, 
11 are you Miss Copley's supervisor? 
12 A. Yes, I am. 
13 Q. Oh, okay. I guess I had it backwards. 
14 A. She'd like to think it's that way. Don't 
15 let her tell you different. 
16 Q. You talked about the inventory that was 
17 eventually performed. An analysis, excuse me. And 
18 how was that accomplished? 
19 A. Well, according to what I understand, 
20 okay, now this is from the file notes because I 
21 wasn't directly involved in any of this, okay, that 
22 the inventory was removed from the trailers and 
23 separated out using scanners, I believe. I believe 
24 that they did they not use the rebuilt structure to 
25 do that inventory. 
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1 Q. And did you understand that back in June, 
2 when this separation was first discussed, that 
3 that's what they would have to do is take it -- no, 
4 you answered that, that they would have to take it 
5 to a warehouse somewhere to do that. 
6 
7 
8 
MR. BISTLINE: I don't think I have any 
further questions, Keely. 
MS. DUKE: Okay. Just a couple. 
9 REDIRECT EXAMINATION 
10 BY MS. DUKE: 
11 Q. Have any of Mr. Bistline's questions that 
12 he's asked you just now changed any of your opinions 
13 related to how Ms. Kale handled this file? 
14 
15 
A. 
Q. 
No, not at all. 
Do you believe, based upon your review of 
16 the notes, that she advised the insured and the 
17 insured's representatives that the insured was 
18 responsible for providing a list of damaged versus 
19 undamaged inventory? 
20 
21 
A. 
Q. 
Yes, I do. 
Do you believe after reviewing the file 
22 that she also told the insured and the insured's 
23 representatives, including legal counsel, that it 
24 was the insured's responsibility to divide the 
25 salvaged items from the nonsalvaged items? 
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1 A. Yes. 
2 Q. And is that typical on a file? 
3 A. Absolutely. 
4 Q. And although you retained a salvor to 
5 assist, does that take away the salvor -- or excuse 
6 me, the insured's responsibility for handling those 
7 items? 
8 A. No. No, not at all. The salvor does not 
9 step in the shoes of the insured. They're only 
10 there to help. 
11 Q. And why not? 
12 A. Because the salvor is not our insured and 
13 is not bound by any conditions in the policy. 
14 Q. Right. So why is it expected that the 
15 insured will do this, will divide the salvaged items 
16 from the nonsalvaged items with the assistance of 
17 the salvor and provide that documentation to 
18 Sedgwick? 
19 A. It is part of the policy conditions and 
20 the insured's duties after a loss. That's part of 
21 the contract when they sign in with an insurance 
22 policy. We have certain things we need to do, they 
23 have certain things they need to do. 
24 It's a two-way street. We're here to 
25 assist them and cooperate in trying to get the claim 
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1 paid, but they need to work with us as well. 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MS. DUKE: All right. That's it. Thank 
you for your time. 
MR. BISTLINE: I don't have any further 
follow-up. 
MS. DUKE: All right. Thanks for your 
time. 
THE WITNESS: Thank you. 
MR. GRAVES: We're off the record at 1:05. 
(Depostion concluded at 1:05 p.m.) 
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